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CURRENT TOPICS 


Changes relating to Appeals to the 
House of Lords 


A PRACTICE DIRECTION at p. 180, post, sets out in full the 
alterations made in the Standing Orders of the House of Lords 
with regard to legal appeals thereto. These alterations 
become effective on 1st April next. The time for lodging an 
appeal is being reduced from six to three months. Cases and 
documents may be duplicated as an alternative to printing 
them, and copies of recognised law reports may be lodged 
instead of reproducing the judgments of the courts below in 
an appendix. No change is made in the number of copies 
required. With regard to costs, the taxing officer in future 
will be permitted in his discretion to allow refresher fees to 
counsel of more than ten guineas to a leader and seven guineas 
toa junior. The limit of means to be proved by a petitioner 
desiring to appeal im forma pauperis is being raised from 
{5 to £100 ; as no property, other than the subject-matter of 
appeal, is exempt for this purpose, it would perhaps be more 
realistic if the limit were increased to £1,000. 


Planning Compensation: Wider Scope 
for Trustees 


THE Town and Country Planning (Mortgages, Rentcharges, 
etc.) Amendment Regulations, 1959 (S.I. 1959 No. 244), 
which came into operation on 18th February, amend the 
1955 regulations (S.I. 1955 No. 38) dealing with claims made 
under the Town and Country Planning Act, 1954, in respect 
of certain interests in land including interests subject to the 
trusts of a settlement. The new regulations apply to moneys 
paid under Pts. I, II and V of the 1954 Act relating respec- 
tively to special payments for depreciation of land values ; 
compensation for refusal, or conditional grant, of planning 
permission ; and compensation for past planning decisions 
and past orders revoking or modifying planning permission. 
Where appropriate such payments may now be treated as 
capital moneys under the Settled Land Act, 1925, or as 
proceeds of sale of land held on trust for sale, in order that 
Settled Land Act trustees or trustees for sale, as the case 
may be, may exercise the powers given in relation to such 
moneys by the Settled Land Act or the Trustee Act, 1925. 


Prejudicial Evidence against Motorists 


A CORRESPONDENT this week writes that at some hearings 
of driving charges before magistrates the prosecution presents 
evidence that the defendant’s breath smelt of alcohol ; this 
information is coupled with the opinion that the defendant 
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was not under the influence of drink to such an extent as to be 
incapable of controlling his vehicle. If no question arises 
of a driver’s being under the influence of drink, we agree that 
such evidence is not relevant and can only be prejudicial to the 
defence in cases concerned with, for example, driving without 
due care and attention or dangerous driving. In this con- 
nection we would draw attention to the following passage 
which appears in G. S. WILkINsoN’s Road Traffic Offences, 
2nd ed., at p. 76: ‘‘ Where there is a charge of dangerous 
driving but no charge of driving under the influence of drink, 
it is submitted that it is improper to mention that the defen- 
dant had been drinking alcohol, both because of the prejudice 
such evidence may arouse against him and because it is 
surely no more relevant than the fact that he had been drinking 
tea or had the stomach-ache or was of a nervous disposition.” 
We entirely support that view and would draw attention to 
R. v. Carr (1932), 24 Cr. App. R. 199, which is authority for 
the proposition that a charge of driving while under the 
influence of drink should not be tried together with a charge 
of manslaughter. It would be of interest to hear from 
solicitors about the practice of magistrates’ courts in this 
connection in various parts of the country. 


Green for Danger ? 


Ix a recent case in the Queen’s Bench Division, McNatr, J., 
expressed the view that it was regrettable if it was thought 
to-day that a driver crossing traffic lights at green was 
entitled to proceed “ without taking any heed at all” of the 
possibility that other drivers might be breaking the law by 
crossing other lights at the same road junction while they 
were at red. It would seem, therefore, that his lordship has 
cast at least a shadow of doubt over the decision of the Court 
of Appeal in Joseph Eva, Ltd. v. Reeves [1938) 2 K.B. 393, 
which has been recognised as authority for saying that a 
driver of a motor vehicle who enters a cross-roads when the 
lights are in his favour is not under any obligation to assume 
that the driver of another vehicle may enter the cross-roads 
against the lights. It is true that a reasonable man must 
not expect that others will always observe due care in their 
conduct and, as Lord du Pareq found in Grant v. Sun Shipping 
Co., Ltd. |1948) A.C. 549, “a prudent man will guard 
against the possible negligence of others, when experience 
shows such negligence to be common,” but in Joseph Eva, Ltd. 
v. Reeves, supra, their lordships went no further than to 
allow that a person who notices a vehicle on a crossing in 
disobedience to a red light is bound to take “ all reasonably 
possible steps to avoid coming into collision with it” (fer 
Sir Wilfrid Greene, M.R.). The Court of Appeal could not 
accept that the driver of a motor car properly on a crossing 
is obliged to assume that another vehicle might have started 
to cross in disobedience to a red light. We would not have 
thought that it was sufficiently ‘““common’”’ for motorists 
to ignore traffic lights to require a prudent man to guard 
against such a possibility. 


Indecent Activities with Children 


Mr. But_er has asked the newly formed Criminal Law 
Revision Committee, under its chairman, SELLERS, L.]J., 
to consider how best to fill the gap in the law disclosed by 
the cases of Fairclough v. Whipp |1951| 2 All E.R. 834 and 
D.P.P. v. Rogers [1953] 1 W.L.R. 1017, which established 
that a man who persuades a child to handle him indecently 
does not commit indecent assault. It has occurred to us 
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that a possible solution would be to make it an offence for an 
adult to engage in any indecent activity or behaviour with or 
in the company of any child. There can be little doubt 
that the accused in the cases to which the Home Secretary 
has made specific reference would have been found guilty 
of such an offence, and it would seem that the same could be 
said of the prisoner in R. v. Lawson [1959] Crim. L.R. 134. 
In that case there was evidence that on two occasions the 
accused approached a boy of ten years of age and had a 
conversation with him about sex matters. He was indicted 
with having attempted to procure an act of gross indecency 
with a male person, but it was held that on these facts there 
was no case which could properly be left to the jury. RX. v. 
Miskell {[1954) 1 W.L.R. 438 was distinguished as, in RX. vy, 
Lawson, there was no evidence of an unveiled or undisguised 
intention manifested by overt acts. Nevertheless, in such a 
case, the prisoner might have been guilty of the suggested 
offence of engaging in indecent activity or behaviour with 
or in the company of any child and we see no reason why this 
should not be so as he would then be punished “ for doing an 
act which deserves the reprobation of every decent man” 
(per Lorp GopDaARD, C.J., in D.P.P. v. Rogers, supra). It is, 
of course, already necessary in the case of any sexual offence 
to warn the jury against the danger of convicting on the 
uncorroborated testimony of the complainant (see, e.g., 
R. v. Mitchell (1952), 36 Cr. App. R. 79), but this requirement 
could well assume even greater significance if an offence 
similar to that suggested was brought into being. 


Sir Alan Gillett 


THE death on 18th February, at the age of 80, of 
Sir WILLIAM ALAN GILLETT leaves his many friends with an 
acute sense of personal loss. A memorial service is being 
held in Leatherhead Parish Church on Tuesday next, 
3rd March, at 2.30 p.m. Sir Alan’s life, though it was to lead 
him to the pinnacle of his profession as President of The Law 
Society in 1948-49, epitomised those qualities which every 
solicitor would like to recognise in himself but which in him 
were realised to an unusual degree. His kindly and unassuming 


manner was matched by an integrity which shone through his | 


every word and action. To him a problem, however technical, 
never obscured the fact that ultimately human lives and 
happiness were at'its root, and many both within and outside 
the profession have cause to remember him with gratitude 
and affection. His career was unspectacular, but that is 
characteristic of the man. After his admission in 1902, he 
practised throughout his life in London, save for war service 
in 1914 to 1919. He was a former Honorary Colonel of the 
5th Battalion, the East Surrey Regiment, and Deputy 
Lieutenant of Surrey. The year of his Presidency of The Law 
Society was in many ways an onerous one through which his 
natural dignity and wisdom carried him with distinction. 
As Chairman of the Poor Persons Procedure Committee he 
played a major part in preparing the way for the passage of 
the Legal Aid and Advice Bill through Parliament during his 
year of office. He was knighted in the New Year Honours 
of 1949. In 1953 he retired from the Council of The Law 
Society after twenty-five years’ service on that body, and 
in the same year relinquished his membership of the 
Disciplinary Committee. His service to the profession 
continued, however, and he was a director of The Solicitors’ 
Law Stationery Society, Ltd., from 1929 till his death, having 
been chairman of the company from 1945 to 1952. We mourn 
his passing. 
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THE CHANGING RELATIONSHIP BETWEEN MASTER 
AND SERVANT—I 


THE LISTER v. ROMFORD REPORT 


Is there a changing attitude to the relationship between 
master and servant? This question is prompted by the 
recent publication of the Inter-Departmental Committee 
report on Lister v. Romford Ice and Cold Storage Co. 
(1957) A.C. 555, and the considerable number of decisions 
in the last year or so interpreting the meaning of the term 
“the course of employment.’ The conclusion of the Lister 
v. Romford report was that employers and their insurers 
had rights against employees which, if exploited unreasonably, 
would endanger good industrial relations. The recent 
“course of employment ”’ cases, on the other hand, show a 
tendency to extend the meaning of the term where possible, 
with the effect of increasing the employers’ liability for injuries 
done to their servants. The purpose of the present article 
is to consider the implications of Lister v. Romford and the 
conclusions reached in the report. A subsequent article 
will review the “course of employment ”’ cases to see to 
what extent they reflect a changing attitude to the master- 
servant relationship. 

It will be recalled that Lister v. Romford arose out of an 
accident where L, a lorry driver employed by the defendant 
company, reversed his lorry into a private yard, and in doing 
so he knocked down and injured his father who was acting 
as his mate, and who was also employed by the company. 
L senior obtained damages from the company and the com- 
pany’s insurers, by exercising their rights of subrogation and 
without obtaining the consent of the company, successfully 
brought an action against L junior to recover the damages 
they had paid under an employers’ liability policy. On appeal, 
it was held by all the judges in the House of Lords that a 
servant owes a contractual duty of care to his master and 
that L junior was in breach of this contractual duty of care 
to the company. In addition, it was further held by the 
majority that no implied term could be read into the contract 
of service under which the employer would protect the driver 
by insurance against any third party liability arising in the 
course of his duties. 


Implications of Lister v. Romford 


The decision in Lister v. Romford has not altered the 
law, but has rather emphasised the liability of the negligent 
employee to indemnify his employers in respect of third party 
claims against them, founded on the negligence of the 
employee. The hardship occurs in the fact that whereas the 
employer is invariably covered by his employers’ liability 
insurance, the employee usually has no insurance protection 
whatever. Cases have occurred, however, where the employee 
has been covered by insurance—generally for road traffic 
purposes, and in those circumstances the case becomes a 
battle between the rival insurance companies. But as a rule, 
third parties injured by an employee in the course of his 
employment have made their claims against the employer, 
since he is more likely to have the funds, or the insurance 
cover, which will meet the claim for damages. 

The departmental committee wrote to various organisations 
as to the existence of cases in which an employee had been 
called upon to pay, and the results suggested that such cases 
have been exceedingly infrequent. There are only four 
Teported cases in which the employers have recovered from 


their employees: Ryan v. Fildes [1938] 3 All E.R. 517, 
Jones v. Manchester Corporation [1952| 2 O.B. 852, Semtex, 
Ltd. v. Gladstone [1954] 1 W.L.R. 945, and Harvey v. 
R. G. O'Dell, Ltd.; Galway (Third party) [1958) 2 O.B. 78. 

If, however, such claims were to become more common 
there is no doubt that they would have a serious effect on 
industrial relations. If employees were regularly called 
upon to pay for the damage caused by their own negligence, 
it is to be expected that the trade unions would intervene 
and call for protection or immunity for their members. 
On the other hand, employers recognise that negligence 
must occur in industrial processes from time to time, and 
that account must be taken of this fact. Familiarity breeds 
contempt, and workmen who are regularly working at the 
same process inevitably become heedless of the dangers 
involved. Lawyers who have occasion to visit factories, to 
inspect the /ocus of an accident or to take statements from 
witnesses, are often appalled by the way in which workmen 
expose themselves quite needlessly to industrial hazards. 


Punishing, the employee 

As the law stands now, the employee may be punished for 
his negligence by extracting from him a payment towards 
the damages which the employers have to pay to a third 
party injured by his negligence. In many cases, however, 
the employee may be liable to a criminal prosecution, and 
a conviction may be an adequate punishment in itself. This 
was a factor not considered in the report. A fair distinction 
can be drawn between accidents which arise from mere care- 
lessness and those which are caused by wilful misconduct 
or deliberate fraud. A truck driver may fail to look where he 
is going and knock down another employee ; this type of 
negligence is quite different from that of a coal-miner who 
causes a pit explosion by illegally smoking in the mine. Coal- 
miners who break regulations and cause accidents are liable 
to criminal prosecution. In addition, the National Coal 
Board, who carry their own insurance, sometimes take civil 
proceedings against workmen in cases of gross negligence. 


Possibility of legislation 

The departmental committee consider in their report 
various forms of legislation which might solve the problem 
of the employee’s liability. Legislation could be passed 
which would relieve an employee of any liability for his 
negligence in the course of his employment. This is a purely 
negative proposal, for the effect of it would be to deprive the 
innocent third party of his right to sue the employee (which 
might be necessary where the employer was insolvent), and it 
would also give the employee a special exemption from the 
general duty to take care in relation to third parties which 
rests on all members of the community. 

A more positive suggestion is that the employee should 
remain liable for his own negligence, but that the employer 
should be compelled to provide him with an insurance 
indemnity against any claims. This proposal raises difficult 
practical questions of insurance. To take an analogy from 
motor insurance, it would be necessary to provide a minimum 
cover on the line of “ road traffic cover only ” for employers 
who were considered to be bad risks, and liable to be put out 
of business otherwise, Again, a central fund, similar to that 
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administered by the Motor Insurers’ Bureau, would have to 
be constituted to indemnify employees or compensate third 
parties where the employers had failed to take out any insur- 
ance cover. The report points out that the possibility of 
compulsory insurance has already been considered and 
rejected as impracticable in connection with the Mines and 
Quarries Act, 1954, and the Agriculture (Safety, Health and 
Welfare Provisions) Act, 1956. 


Proposals of the T.U.C. 


The T.U.C. suggested to the committee that legislation 
could be passed to modify the legal relationship between 
master and servant so as to prevent the employer from 
claiming indemnity from the employee for the consequences 
of his negligence during the course of his employment, and 
possibly to require the employer to indemnify the employee 
against any liability to third parties arising from such 
negligence. 

The committee consider that this proposal is the one open 
to the least objection. A question arises whether legislation 
should be confined to precluding the employer from bringing 
a claim for indemnity against the employee where the action 
has been brought against the employer and he has had to pay 
out damages to the injured third party. In that event, the 
employee would still be liable to pay damages to a third 
party, where the action was raised directly against the employee 
himself. Another question is whether the employee should be 
protected against a claim made for damages to the employer’s 
property caused by the employee’s negligence. Presumably 
any legislation would have to be extended to cover all these 
possibilities. 

To what classes of employment should the new legislation 
apply? This is another difficult question. Should the 
indemnity cover persons employed in a professional or executive 
capacity, who may have private funds to meet third party 
claims, or at least can afford the premiums necessary to 
take out a policy against liability for professional negligence ? 
In Jones v. Manchester Corporation, supra, a hospital board 
were awarded a contribution against a doctor employed by 
them in respect of damages which were awarded against both 
the board and the doctor for the death of a person in circum- 
stances for which both the board and the doctor were held 
responsible. 

The extent of indemnity, the employee’s liability for damage 
to his employer’s property, the classes of employment to be 
covered—these are all matters which must be taken into 
account, and which will raise formidable practical difficulties 
for the legislators. 
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Extending the “ gentleman’s agreement ”’ 


In 1953 certain members of the British Insurance Association, 
who undertook employers’ liability insurance, entered into a 
“gentleman’s agreement ”’ whereby they undertook not to 
institute claims against employees without the prior consent 
of the employer. This agreement has not been accepted by 
all insurers, and covers employers’ liability policies only, 
It is also dependent on the consent of the employer. The 
committee consider that the ‘“‘ gentleman’s agreement” 
might be extended by giving the agreement universal 
acceptance at least in the field of employer’s liability, and 
that it should be formally written into the policies issued 
to employers. 

Another non-legislative method of securing that neither 
employers nor insurers would attempt to recover damages 
from employees paid out as a result of their negligence is 
by direct collective bargaining between the employers and 
the trade unions concerned. This method has the advantage 
that protection would be restricted to those industries which 
had shown a special need for it, and that, in this narrower 
field, the particular needs of special industries could be dealt 
with more easily than by omnibus legislation. In the process 
of achieving these objects, however, considerable dislocation 
of industry might result, and no protection could be obtained 
for employees not organised into trade unions. 


The changing attitude 

A consideration of the report suggests that the present 
state of the law between master and servant relative to the 
employee’s liability for his own negligence is unsatisfactory 
from the social point of view. Progressive social thought, 
in advance of the law as always, demands that the legal 
relationship between master and servant be modified to the 
effect of freeing the employee of liability, except in the case 
of wilful misconduct or criminal responsibility. But the 
practical difficulties of legislation make it unlikely that any 
changes will be brought about except as a result of private 
agreements between private parties. However unsatisfactory 
this may be from the legal point of view, it illustrates the 
typical British habit of governing by expedients and 
empirical solutions. 

In a subsequent article, a consideration of recent cases 
dealing with “the course of employment” will show that 
here, too, the reldtionship between master and servant is 
being changed by social and economic pressures. 

[To be concluded] 


N. G. 


“THE SOLICITORS’ JOURNAL,” 26th FEBRUARY, 1859 


Own the 26th February, 1859, THE SoLiciTors’ JOURNAL wrote: 
‘“ Among the numerous appointments by which Lord Chelmsford, 
since his succession to office a twelvemonth ago, has swelled 
the lists of borough magistrates, no solicitor is to be found; and 
his lordship, we see, has intimated to the Birmingham justices 
that in no case would his choice fall on any practising member 
of our body. It is difficult to understand on what grounds 
such a rule of exclusion is founded. At the close of last year 
our columns frequently showed the names of solicitors who had 
been elected by the sufferages of their fellow citizens to the 


highest municipal office of their towns . . . On what principle 
does the Chancellor maintain the doctrine that a man who is 
considered fit to fill the office of mayor cannot properly be 
selected for that of borough magistrate ? Such a rule is an 
unjust slight on our body, and the sooner it is vigorously protested 
against, and consequently repealed, the better it will be for the 
public. There are not so many men highly qualified for the 
duties of magistrate as to warrant the wholesale rejection of a 
class which can furnish out of its members many eminently 
fitted for the position which is peremptorily denied them.” 





Mr. H. H. Tuomas, town clerk of Brackley, has been appointed 
clerk to the St. Neots Urban District Council. 


Mr. JouN F. VERNON has been appointed an assistant solicitor 
to Weymouth Corporation. 








iron 
of e 
desc 
lead 
duti 
prol 
at t 
take 
be si 
whit 
and 
pric 
valu 
the 

The 
pay! 
by 1 


at b 
thet 
gooc 
If tl 
mea: 
for 

on t 
tax 


15th 
was 
they 
prob 
take 
the | 
prop 
com] 
for ¢ 
often 
bank 
for « 
arrar 
acco} 
possi 
appa 


probl 
holdi 
itself 
Comr 
1954, 
of In 
of S 
Chan 
Natio 
Probl 
interi 
come 
is the 
largel 
Crisis, 


ent 
the 
ory 
ht, 
gal 
the 
ase 
the 
ny 
ate 
ory 
the 
ind 


Ses 


hat 


iple 
) is 

be 
an 
ted 
the 
the 
fa 
itly 


itor 





“ The Solicitors’ Journal” 
Friday, February 27, 1959 


(Vol. 103] 163 


ESTATE DUTY—A CALL FOR REFORM-—II 


Iv December last The Times published a number of letters 
from readers relating to the present procedure for the payment 
of estate duty on personalty, which a leader of 31st December 
described as ‘“‘ some understandable cries of anguish.” The 
leader itself described the procedure in these terms : “ Estate 
duties, even if as high as 80 per cent., must be paid before 
probate is granted on the value of all free personal property 
at the date of death. Thus, not only is the valuation for duty 
taken long before any assets can be sold, but no assets can 
be sold before the duty is paid. The perils of this dispensation, 
which puts two carts before the horse, fall upon beneficiaries 
andexecutors. Many factors, notably a fall in Stock Exchange 
prices between death and sale, can easily depress the realisable 
value of the estate by 20 per cent. and more. If this happens, 
the whole estate is annihilated, leaving nothing for the heirs. 
There can, indeed, be a deficit. And as the normal method of 
paying the duties is with a bank loan personally guaranteed 
by the executors, they can themselves be at grave risk.”’ 


‘ 


Such ameliorations as exist, said the leader, are chancy and 
at best not very great ; and it went on to say that the sympa- 
thetic administration of bad laws was no substitute for 
good ones, and that the positive case for reform was powerful. 
If the Government could not see their way to a reasonable 
measure of reform before long, there would be a strong case 
for an expert departmental committee to report publicly 
on the technical problem of reconciling the needs of efficient 
tax collection with justice. 


Law in existence since 1881 


The matter was also raised in the House of Lords on 
15th December last by Lord Amulree, who asked whether it 
was true that executors of estates cannot get probate until 
they have paid duty and cannot pay duty until they have got 
probate, and, if so, what action the Government proposed to 
take. In his reply, Lord Hailsham, Lord President of 
the Council, said that (i) executors had only to pay duty on 
property of which the deceased at the time of his death was 
competent to dispose and, accordingly, they were not liable 
for duty on settled property ; (ii) he understood money was 
often lent to executors on the security of the estate by a 
bank or other financial institution and it was very exceptional 
for executors to meet serious difficulty in making such 
arrangements ; and (iii) the law had been in existence, 
according to his recollection, since 1881, and therefore it was 
possible to exaggerate the extent of the grievance ‘“‘ which 
apparently has only just come to light.” 


So far as private companies are concerned, the particular 
problems created by the incidence of death duties on share- 
holdings in these companies, and in some cases on the company 
itself, were the subject of memoranda submitted to the 
Commissioners of Inland Revenue, prior to the Finance Act, 
1954, by the Institute of Chartered Accountants, the Society 
of Incorporated Accountants and the Chartered Accountants 
of Scotland; while memoranda were submitted to the 
Chancellor of the Exchequer by The Law Society and the 
National Union of Manufacturers. No one familiar with these 
problems regards the Act of 1954 as affording more than an 
interim measure of relief. What has apparently only just 
come to light in Parliament and the Press (in recent times) 
is the serious situation which can overtake an estate composed 
largely of quoted stocks and shares in a time of financial 
crisis. Lord Hailsham did not add that banks, while naturally 


having regard to the assets of which a deceased estate is 
composed and their probable realisable value, generally 
require the executors to assume personal responsibility for a 
bank overdraft. Moreover, there is a feeling in some quarters 
that executors should not continue to be made collecting 
agents for the duty on certain forms of property of which the 
deceased was “‘ competent to dispose ’’ at the time of his 
death but which did not form part of the deceased’s own 
free estate. 
Present bases of valuation 

The general rule as to the valuation for estate duty purposes 
of property passing, or deemed to pass, at death is contained 
in the Finance Act, 1894, s. 7 (5), which enacts that the principal 
value shall be the price which, in the opinion of the Com- 
missioners, such property would fetch “if sold in the open 
market at the time of the death of the deceased.’’ Commenting 
on this rule in Holt v. Inland Revenue Commissioners (1953), 
97 SoL. J. 876, Danckwerts, J., said: “‘ The result is that I 
must enter into a dream world peopled by the indeterminate 
spirits of fictitious or unborn sales. It is necessary to assume 
the prophetic vision of a prospective purchaser at the moment 
of the death of the deceased, and firmly to reject the wisdom 
which might be provided by the knowledge of subsequent 
events.” Of the course of the negotiations in the case the 
judge had this to say: “‘ After beginning at as high a figure as 
£3 a share the value claimed by the Commissioners is now 
25s. a share, although the value formally determined by them 
was not that figure but 34s. per share. The figures given on 
behalf of the petitioners started at 11s. 3d. as the fair value 
stated by the company and rose to a value of 17s. 2d. per 
share put forward in the petition and at the hearing.’’ The 
judge himself determined the value of the shares at 19s. each. 

The Institute of Chartered Accountants, in their memoran- 
dum to the Commissioners of Inland Revenue, expressed a 
very similar view regarding valuations under s. 7 (5) of the 
Act of 1894. They said: “ The valuation rests on the opinion 
of the Commissioners who are required to assume as on the 
date of death an open market (which will often not exist) 
and a willing buyer (who may not be forthcoming) and they 
are required to arrive in this way at a hypothetical price at 
the time of death, irrespective of the actual price at which 
property may be sold after death in order to pay the duty. 
Such a method of valuation is entirely arbitrary and ought 
no longer to be tolerated when the duty involved is as high as 
that imposed.” 

The Institute saw two fundamental defects in the existing 
legislation: (a) the principle of valuing deceaseds’ estates 
on a hypothetical basis as on the date of death, irrespective 
of what may subsequently become available to the personal 
representatives ; and (b) the requirement to pay the duty in 
full (except on realty) before probate will be granted. The 
seriousness of these defects, it said, had become apparent 
only with the steep rises in the rates of estate duty, combined 
with rates of income tax and surtax which render virtually 
impossible the accumulation out of income of private personal 
capital (as distinct from capital employed in a business) 
with which to pay the duty. These observations, like those of 
Danckwerts, J., in Holt’s case, refer to valuations of minority 
interests in private companies. 


” 


** Assets ”’ valuation 
Where the interests in a private company falling to be 
valued are majority interests the position is different. Under 
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the Finance Act, 1940, s. 55, as amended by the Finance Act, 
1954, ss. 29 to 31, where a person controls a company (to which 
these provisions apply) by his voting power, or falls to be 
treated as if he so controlled the company in the five years 
preceding his death, the shares and debentures of the company 
which pass on his death are valued for estate duty purposes 
by reference to the value of the assets of the company and not 
on the open market basis laid down by the Finance Act, 
1894, s. 7 (5). 

This method of valuation invariably produces a higher 
figure than a valuation under s. 7 (5), and so, to mitigate the 
hardship which arises when, as happens in the majority of 
cases, there is no intention of winding up the company, the 
Finance Act, 1954, s. 28, allows a 45 per cent. reduction in 
the amount of duty payable on the proportion of the shares 
and debentures, at their assets valuation, which is ascribable 
to industrial hereditaments, plant and machinery used for the 
purposes of the company’s business. Accordingly, where 
factories, plant and machinery account for a high proportion 
of a company’s assets, an “assets” valuation may be but 
little higher, if not actually lower, than a “‘ market ”’ valuation. 
Even so, in January, 1955, the National Union of Manufac- 
turers (which is an organisation representative, inter alia, 
of private companies) suggested that s. 28 of the Act of 1954 
should be amended so as to enable the 45 per cent. reduction in 
death duties to apply to both fixed and current assets of 
manufacturing businesses belonging to companies caught 
by s. 55 (or s. 46) of the Finance Act, 1940, or belonging to 
partnerships or individuals. 

One of the reasons for this suggestion, which was subject 
to certain provisoes, was that capital invested in fixed assets 
in the form of factories, machinery and plant is useless unless 
backed by capital invested in current assets in the form of 
stocks, work-in-progress and debtors. This is undoubtedly 
true, but if the suggestion were adopted it would seem to be 
necessary to go further so as to preserve a proper balance 
between the two different methods of valuation since, already, 
a majority shareholder in a private company enjoys some 
substantial advantages over a minority shareholder. Under 
s. 30 (1) of the Act of 1954, for example, if shares or debentures 
to which an assets valuation applies are sold within three 
years of death to a non-relative at an arm’s length price freely 
negotiated at the time of sale with no right of repurchase, 
the valuation is reduced to the actual sale price, so adjusted 
as to take account of any difference in circumstances at the 
date of sale and at the date of death. This is a most useful 
precedent and there seems no good reason, particularly in 
view of the observations of Danckwerts, J., supra, why the 
same concession should not apply to valuations made on the 
open market basis. Since a 75 per cent. majority of share- 
holders is necessary to enforce liquidation of an incorporated 
company, a majority shareholder with a lesser interest than 
75 per cent. of the voting strength may find it no less difficult 
than a minority shareholder to liquidate a company. 


Quoted securities 


In the case of quoted stocks and shares the market price 
itself indicates the value of the securities on a willing buyer 
to willing seller basis—the actual figure for the purposes of 
s. 7 (5) being the lower of the two figures comprising the market 
quotation plus one-quarter of the difference between the two. 
Thus hardship may stem not from the method of valuation but 
from the timing of the valuation should there be a sharp fall 
in values between death and sale. 
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An objection of a general character which is often directed 
against the present method of computing estate duty refers 
to the principle of aggregating all property to form one estate 
so that, apart from minor exceptions, each portion of the 
estate is charged with duty at the rate applicable to the 
total. Thus, with a graduated scale of duty, should one item in 
the estate rise in value, all the other items may immediately 
be exposed to a higher rate. In this respect estate duty is 
unlike income tax and surtax where the income in each step 
of the scale bears its own rate. Whether this distinction is 
justifiable now that the maximum rate of estate duty is no 
less than 80 per cent. may well be doubted. 


Suggested reforms 
Valuations 


Valuation is not an exact science ; it is merely a matter of 
informed opinion. Some years ago a London property company 
decided to have its extensive properties revalued for balance 
sheet purposes, and instructed six different valuers. All six 
valuations received were widely different. But there is 
nothing novel about this; everyone is agreed that the best 
indication of value is usually afforded by an actual sale between 
a willing seller and a willing buyer. Accordingly the basis of 
computing the value of a deceased estate ought to be such as 
to ensure that the amount exigible is in fact not greater than 
the prescribed percentage of what would otherwise go to the 
beneficiaries. Where an actual sale takes place within a 
reasonable time of the death the sale figure, if less, should 
be substituted for the valuation figure, whether arrived at 
under s. 7 (5) of the Act of 1894, or s. 55 (as amended) of the 
Act of 1940, subject to the provisions of s. 30 of the Finance 
Act, 1954, or such other safeguards as may be necessary. 
Since three years is the period referred to in s. 30, the same 
period might equally apply to sales of minority shareholdings 
in private companies (which are often more difficult to sell 
than majority shareholdings), while in the case of quoted 
stocks and shares a period of twelve to eighteen months may 
be appropriate (eighteen months being a somewhat popular 
period for an economic recession). Where sales take place 
within the prescribed periods the expenses of selling should 
be deductible from the proceeds of sale, whilst the cost of 


valuations should always be deductible. Section 60 (2) of the | 


Finance (1909-10) Act, 1910, which provides that no reduction 
in the valuation under s. 7 (5) is to be made on the assumption 
that the whole property is to be placed on the market at one 
and the same time, should be repealed. 

It was argued by some writers to The Times that in the 
case of stocks and shares one “‘ must take the rough with the 
smooth,” so that the valuation as at the date of death should 
always apply. Such arguments appear to overlook the fact 
that if an appreciation of 20 per cent. takes place in the value 
of an estate attracting the highest rate of duty the theoretical 
loss to the Inland Revenue will be only 16 per cent. ; whereas 
a depreciation of less than 20 per cent. (allowing for expenses) 
will wipe out the whole of the estate, or if more than 20 per 
cent., may involve the executors in personal liability. 


Initial payments 

Over the last five or six years a good deal of support has 
gathered for the view that, except in the case of leaseholds 
which should be treated like realty for the purposes of estate 
duty, a deposit of 20 or 25 per cent. of the estimated duty on 
personalty should suffice to obtain probate with or without, 
in the case of executors other than a trust corporation, an 
insurance company bond. Another suggestion is that the 
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deceased’s stocks and shares might be deposited with the 
Revenue as security for the balance of the duty, but in the 
writer’s view the Revenue is already adequately protected 
and no such security should be required. If a life policy is 
included in the assets of the deceased’s estate, arrangements 
can be made with the insurance company for the total sum 
assured and any bonuses which may have accrued to be paid 
over to the Estate Duty Office immediately the executors 
have produced satisfactory evidence of death and the claim has 
been admitted, without waiting for probate. It should be 
possible for any credit balance in the deceased’s banking 
account to be made similarly available for duty before probate 
so as to diminish the executors’ personal responsibility to the 
bank. 

To hand over the deceased’s quoted stocks and shares in 
satisfaction of duty would appear to invite two objections, 
one from the Revenue, who would have to bear the expense of 
selling such securities, and the added task of deciding when 
to sell; and the other from industry itself, which might 
apprehend that in the fullness of time such a course would 
lead to the nationalisation of industry, or at best might 
regard the Government as an unwelcome partner in its 
affairs. There are, however, two small precedents for such a 
course. A very limited range of Government securities is 
already accepted in satisfaction of estate duty, while stocks 
and shares are sometimes accepted in back duty cases and 
handled by the Revenue’s nominee company. 


Payment by instalments 

In the case of family companies in particular, the raising 
of money to pay estate duty may be accompanied by irre- 
parable damage to the company itself. The following extract 
from a report of the Economist Intelligence Unit relates to 
an actual case: “‘ All available personal assets have already 
been liquidated as well as one subsidiary company, part of the 
buildings, plant and stock of the group, and the firm’s recreation 
ground which the managing director had had constructed 
several years ago for the benefit of his employees. But the 
final assessment is expected to be even greater than the funds 
so far realised. The only solution appears to be the sale of 
the business . . . The vitality and growth of this once 
prosperous business has been needlessly and drastically 
interfered with.” Even if a company is in a position to pay 
an exceptional dividend, surtax may absorb the greater part 
of it; a loan from the company, even if permissible under the 
Companies Act, 1948, it may not be possible to repay ; while 
a capital repayment scheme may deprive a company of much 
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needed funds for development, and the injection of fresh 
capital be difficult to obtain. For these and many other 
reasons the payment of duty by instalments would be warmly 
welcomed. 

In 1953 the Institute of Chartered Accountants recom- 
mended that in the case of personalty consisting of a business, 
or a share in a partnership business, or shares in a controlled 
company carrying on a business, the personal representatives 
should have the option of paying estate duty by half-yearly 
instalments over four years provided that on the realisation 
of any of the property concerned the balance of duty relating 
to such property should become payable in full. The writer 
adopts this suggestion with the substitution of cight years 
for four years. Private businesses and private companies 
have many of the characteristics of realty, and there seems 
no need to distinguish the period for payment by instalments. 
In the case of quoted securities, the period might again be 
twelve to eighteen months, with the relevant portion of the 
duty payable in full on a sale. 


Other suggestions 

There seems little doubt that if the procedure were made 
cheaper and more accessible there would be many more 
appeals against estate duty valuations, and it is suggested 
that, in the first instance, such appeals should be heard by 
Special Commissioners in the same way that income tax 
appeals of a more technical nature are heard by such Com- 
missioners. At present such appeals are made to the High 
Court or the county court according to the value of the estate. 

Section 46 of the Finance Act, 1940, should be amended so 
that it would not be applicable unless in the opinion of the 
Commissioners of Inland Revenue (subject to a right of appeal 
to the courts) there is evidence of a deliberate attempt or 
contrivance to avoid duty. This section is rarely applied, 
but it has a very considerable nuisance value. 

In the national income and expenditure projections on 
which Budget proposals are based—and have been based 
(with some aberrations) ever since the war—death duties are 
treated wholly as a capital transfer from the private to the 
public sector, so that increases or decreases in death duties are 
held to be irrelevant to the increases or decreases that have 
to be made in taxation as a whole. If, therefore, the above 
suggestions, or some of them, were adopted, no great harm 
would be done to the national exchequer but a great deal of 
good might be done to the national economy. 

| Concluded 


K. Bee. 





THE SOLICITORS ACT, 1957 


On 12th February, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of JOHN Wain Brown, of 58A Waterloo Road, Wolver- 
hampton, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
meidental to the application and inquiry. 


On 12th February, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
Mame of Ronatp LEIGH DunssBy, of No. 40 Mortimer Street, 
London W.1, and No. 1 High Road, Willesden Green, London, 
N.W.10, be struck off the Roll of Solicitors of the Supreme Court, 
and that he do pay to the applicant his costs of and incidental 
‘o the application and inquiry. 


On 12th February, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of Cepric NEALE Tuomas, formerly of Wendover, Woodgates 
Lane, North Ferriby, East Yorks, and now c/o No. 81 Alexander 
Road, Parkstone, Poole, Dorset, be struck off the Roll of Solicitors 
of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 


On 12th February, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of HERBERT CHADWICK COUuCILL, of No. 48A Princes Street, 
Stockport, Cheshire, and c/o Mrs. D. Turner, No. 515 Chorley Old 
ktoad, Bolton, Lancs., be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs of 
and incidental to the application and inquiry. 
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TIME AND PLACE NOTICES UNDER THE HOUSING ACT, 1957 


THE powers given to local authorities under the Housing Act, 
1957, are by no means new, but the writer’s experience in 
dealing with closing and demolition orders on behalf of a local 
authority leads him to believe that most private practitioners 
are not sufficiently aware that action must be taken at the 
right time if the interests of their clients are to be protected. 
The number of closing and demolition orders made varies 
from district to district according to the types of property 
involved and also according to the policy and standards of 
the council concerned. The latter consideration may be 
wrong in theory since the duties of councils and the standards 
required by the Housing Act, 1957, are uniform throughout 
the country, but human nature and the impossibility of 
laying down precise standards combine to make it important. 
The success of the Rent Act, 1957, in improving many 
properties and making more accommodation available is 
causing many councils to enforce the Housing Act, 1957, 
more readily than in recent years. 


Service of notice 


Where a local authority is satisfied that a house is unfit 
for human habitation but can be rendered fit at reasonable 
cost, it can secure its repair under s. 9 of the Housing Act, 
1957 ; where, however, the expense of making the house fit 
for human habitation is not reasonable, s. 16 applies and the 
council is under a duty to serve a notice stating the time 
and place “at which the condition of the house and any 
offer with respect to the carrying out of works, or the future 
user of the house ” will be considered. This ‘“‘ time and place ”’ 
notice must be served upon “ the person having control of the 
house” (i.e., the person who receives the rack-rent on his 
own account or as agent or trustee or who would receive it 
if the house were let at a rack-rent (s. 39 (2)), upon “‘ any other 
person who is an owner thereof, and, so far as it is reasonably 
practicable to ascertain such persons, upon every mortgagee 
thereof’ not less than twenty-one days before the matter is 
considered. The definition of ‘‘owner”’ in s. 189 of the Act 
excludes a mortgagee not in possession and means any person 
who is for the time being entitled to dispose of the fee simple 
of the land whether in possession or reversion. A lessee who 
receives the rents and profits and whose term has over three 
years unexpired is also included. 

The standard of fitness required by the Act is laid down 
by s. 4, which states that regard shall be had to repair, stability, 
freedom from damp, natural lighting, ventilation, water 
supply, drainage and sanitary conveniences, and facilities for 
storage, preparation and cooking of food and for the disposal 
of waste water. Section 39 (1) states that, in determining 
whether a house can be rendered fit for human habitation at 
reasonable expense, regard should be had to the estimated 
cost of the works necessary to render it so fit and the value 
which it is estimated that the house will have when the works 
are completed. 

Preservation of property 

The period of twenty-one days given by the Act is to 
enable the persons affected by the notice (who may be called 
‘the owner ”’ for convenience) to consider their position and 
in particular to decide if they are willing to spend money on 
repairs and improvements. It is worth bearing in mind that 


councils are normally anxious to preserve as much housing 
accommodation as possible and that the time and place notice 
is an indication in their eyes at least that money spent on 


repairs will not be recovered. If the property can be made 
habitable and the owner is willing to meet the expense 
involved he is clearly allowed to do so, but such factors as the 
life of the property when repaired, the possible need for 
further expenditure on repairs in the future and the value of 
the site for redevelopment should be carefully considered, 
and the advice of a surveyor is usually desirable. If it is 
desired to make an offer to carry out works the local authority 
must be informed in writing within twenty-one days of the 
service of the time and place notice (s. 16 (3)). This step is 
often omitted and can lead to a demolition or closing order 
being made without the owner having a proper opportunity 
to put his proposals forward. Since it is not necessary at 
this stage to specify the works proposed or to commit one’s 
client this is a useful step to take to protect his interests. 
If the notice is given the local authority must allow a reason- 
able time for the owner to submit a list of the works which 
he is prepared to carry out. 


In these matters councils rely to a great extent upon their 
officers and an early approach to the public health inspector's 
department is useful since it will give an indication of the 
works which are considered necessary. To take one common 
example, rising damp may be satisfactorily remedied in the 
eyes of the council by rendering the affected walls with a 
patent water-resistant compound ; on the other hand, a new 
damp-proof course may be insisted upon at a greatly increased 
cost. 

Hearing of notice 

The time and place notice is usually heard by the public 
health committee of the council sitting in private. The 
procedure is informal, and can vary from one authority to 
another, but the owner must be allowed the opportunity to 
present his proposals and he is usually given ample scope to 
do so. After the owner (or his solicitor or agent) has put 
forward his proposals and called any witness he may have, 
the members of the committee will usually wish to question 
him. 

A local authority can accept an undertaking that repairs 
will be carried out within a specified time or that the house 
will not be used for human habitation (s. 16 (4)). If no 
undertaking is accepted, or if an undertaking to carry out 
work is not fulfilled, or if the premises are used in contravention 
of the undertaking, the local authority ‘“ shall forthwith make 
a demolition order for the demolition of the premises.” The 
mandatory words of the section are quoted, because it is 
commonly supposed that councils can please themselves as 
to their actions and that they have power to defer making 
the order, to give the owner, fresh time to consider the matter 
or to propose or carry out work. This is not so and the 
position of an owner who wishes to make his property habitable 
may be materially worsened if he delays so long that a 
demolition order is made. Section 21 of the Act states that 
a demolition order shall require the premises to be vacated 
within a specified period of not less than twenty-eight days 
from when it becomes operative, and that normally it shall 
be demolished within a further period of six weeks. 
Section 24 provides the owner with his last chance of saving 
the property. After the order has become operative he can 
submit proposals for works of reconstruction, enlargement 
or improvement which will provide one or more houses fit 
for human habitation. It will be noted that the work 
required at this stage is more substantial (and more costly) 
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than might have been necessary to comply with the council’s 
requirements at the hearing of the time and place notice. 
The time for demolition may be extended to allow these 
further works to be carried out. If, however, the time for 
demolition has expired it is too late to employ s. 24 even if 
the house is still standing, since there is no period of time left 
which can be extended. It may happen that an owner 
would like to reconstruct and improve the house, but is 
prevented from doing so by the existence of a rent-controlled 
tenancy which makes it uneconomic. In such circumstances 
it may be possible to allow the demolition order to be made 
and to evict the tenant. Proposals can then be made under 
s, 24 for saving the premises, which when re-let will be free 
from rent control. 
Closing order 

A house may be “ closed” if it is inexpedient to make a 
demolition order owing to the effect of demolition on any 
other house or building (s. 17 (1)). Many councils are, 
however, reluctant to close premises rather than demolish 


‘ 


CHARTERED AND STATUTORY 


THE power of the courts to make schemes or otherwise to 
provide for the regulation of charities founded either by 
royal charter or by statute has been the subject of two 
recent decisions. The first, Re Whitworth Art Gallery Trusts 
1958| Ch. 461; 102 Sor. J. 87, concerned a charity incor- 
porated by charter. The other, Re Shipwrecked Fishermen & 
Mariners’ Royal Benevolent Society [1958] 3 W.L.R. 701; 
102 Sot, J. 878, concerned a charity incorporated by statute. 
As a result of these decisions the views expressed -on this 
subject in the text-books usually consulted on this branch 
of the law will need some modification. 


Establishing a charity 


In Tudor on Charities (5th ed.) it is stated on p. 178 that 
“the court has no general jurisdiction to establish a charity 
founded by charter, for such a charity has already been 
established by a higher authority than that of the court.” 
To “ establish ’’ a charity in this context means, apparently, 
to make a scheme for its administration. This point is, 
I think, made clear by the corresponding passage in Halsbury’s 
Laws of England (3rd ed., vol. 12, p. 416), where it is stated 
that “on the principle that the authority of the Crown is 
higher than that of the court, the latter has no general 
jurisdiction to establish or regulate charities founded by 
toyal charter.”” The authorities cited in support of these 
two statements are largely the same in each book: A.-G. v. 
Smart (1748), 1 Ves. 72; A.-G. v. Middleton (1751), 
2 Ves. Sen. 327; A.-G. v. Foundling Hospital (1793), 2 Ves. 
42; A.-G. v. Clarendon (1810), 17 Ves. 491; and a passage 
from A.-G. v. Governors of Christ’s Hospital [1896] 1 Ch. 879. 
The relevant passages in these text-books on statutory 
charities are similar. In Tudor (p. 179) it is stated that “‘ the 
court has no authority to establish or prescribe the mode of 
administration of a charity completely regulated by an 
Act of Parliament, for it cannot alter the provisions of a 
statute’? ; and in Halsbury (p. 417), “the court has no 
jurisdiction to interfere in the administration of a charity 
‘stablished and completely regulated by Act of Parliament, 


[Vol. 103] 167 


them because of the effect of a disused building upon 
amenity. 

Closing orders are usually made under s. 18 of the Act 
in order to prevent parts of a building or underground rooms 
from being used for human habitation. The procedure 
involved is the same as for a demolition order (s. 18 (1)). 
The existence of a closing order does not prevent the local 
authority from later making a demolition order, and it 
prohibits the use of the premises for purposes not approved 
by the local authority. Approval must not be unreasonably 
withheld. 

The problem of the house which is not fit for human 
habitation is unlikely to be solved within the foreseeable 
future, because of the continual decay of old houses and the 
improving standards of accommodation demanded by the 
community as a whole. Solicitors will therefore be called 
upon to advise clients on this subject and, although they may 
find the statutory provisions unfamiliar at first, the time spent 
in studying them will be well worth while. A. J.N. 


A Conveyancer’s Diary 


CHARITIES AND THE COURTS 


unless authorised by the Act itself; but the court may 
make a scheme in respect of matters not provided for by 
the Act.” The principal authority cited in support of the 
latter statements is Re Shrewsbury Grammar School (1849), 


1 Mac. & G. 324. 


The Smart and Middleton cases 


To turn first to the case of a charity founded by royal 
charter, the earlier cases in the reports are extremely difficult 
to understand. In A.-G. v. Smart an information was 
brought (that being then the procedure in relator suits) to 
have the increasing surplus profits of a charity school founded 
by the Crown applied for the benefit of the master of the 
school. The information was dismissed with the 
Lord Chancellor (Lord Hardwicke) saying in the course of 
his judgment : “ This is a foundation by the Crown ; and there 
is a particular direction by the last charter, for the application 
of the revenue : nor will I make a decree for the establishment 
of a charity, which is properly regulated by charter from the 
Crown”; and again, later, after referring to the charter 
which had appointed a very ample salary to the masfer, 
“in contradiction to which, this information would exhaust 
the whole for the master’s benefit, and take it from the boys.” 
These passages from the judgment indicate that Lord 
Hardwicke dealt with the application on its merits, and the 
reference to a charity “ properly regulated by charter” 
also shows that in the particular case there was nothing that 
the court could really do for the better administration of the 
charity. Yet the side-note to the report states flatly that 
“the Court of Chancery will not act in many cases, as 
foundations under a charter, etc.’”’ There is nothing in the 
judgment to suggest that this was Lord Hardwicke’s reason 
for dismissing the information: if it had been dismissed 
on this ground, in limine, the merits would not have been 
gone into at all. And similarly in A.-G. v. Middleton the 
same Lord Chancellor, after saying that the regulation of 
the charity in that case, which had been founded by royal 
charter, lay with the visitor under the visitatorial power, 


costs, 
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particularly so because of the small size of the charity, went 
on to say that ‘‘ where there is a charter with proper powers, 
there is no ground to come into this court to establish the 
charity.’ There follows a lengthy consideration of the facts 
of the case. Both these decisions are, I think, susceptible 
to the interpretation that it is only where the charter properly 
(completely ?) regulates the administration of the charity 
that the court will not interfere by making a scheme. The 
wider interpretation, that the court has no jurisdiction to 
make a scheme or otherwise interfere with the administration 
of a chartered charity, is really supported only by the side-note 
to the earlier of these cases. 


The Foundling Hospital case 

A.-G. v. Governors of the Foundling Hospital is an even 
more tenuous authority. It was a case of a motion for an 
interlocutory injunction to restrain the governors from 
granting building leases of portions of the hospital’s lands in 
Bloomsbury, on the ground (principally) that this was not 
part of the original design for the hospital. The Great Seal 
was in commission at the time and the motion was heard by 
commissioners. Of these, Lord Commissioner Eyre gave the 
main judgment. In the course of it he said this: “... this 
court does not entertain a general jurisdiction to regulate and 
control charities by charter. There the establishment is 
fixed and determined ; and the court has no power to vary 
it. If the governors, established for the regulation of it, 
are not those who have the management of the revenues, 
this court has no jurisdiction; and, if it is ever so much 
abused, so far as respects the jurisdiction of the court, it is 
without remedy; but if those established as governors, 
have also the management of the revenues, this court does 
assume a jurisdiction of necessity, so far as they are considered 
to be trustees of the revenue.” This, the Lord Commissioner 
said, was the view of the text-books and the authorities, and 
he referred to Smart’s and Middleton’s cases. 

It is undoubtedly this passage which has inspired the 
writers of the more recent text-books, to which I have already 
referred. But there are grounds for regarding the whole of 
this passage as strictly obiter, for the Lord Commissioner 
went on to deal with the merits of the governors’ proposals 
(although he reverted to the jurisdiction point at the end of 
his judgment). But the most considerable objection to this 
decision, as it has since been generally interpreted, is that it 
purports to rest on earlier authorities which, on examination, 
are seen to be a poor foundation for any general rule. 


The Clarendon case 

No such general rule deterred the court a few years later 
in A.-G. v. Clarendon from making a scheme for the applica- 
tion of the surplus revenues of a chartered charity (Harrow 
School), the application of which under the charter was vested 
partially at least (the case is not very fully reported on this 
point) with the governors. Sir William Grant, M.R., directed 
a scheme “ having due regard on the one hand to the founder’s 
directions, and on the other to the alteration in circumstances 
that may have taken place since his time.’’ The court does 
not seem to have been troubled by the questions of juris- 
diction, there being no breach of trust here or anything like it, 
such as, if the Foundling Hospital case is accepted, must exist 
to give the court jurisdiction to interfere in the affairs of a 
chartered charity. 


The Whitworth Art Gallery case 
The Clarendon case was followed in Re Whitworth Art 
Gallery Trusts. The Manchester Whitworth Institute was 
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incorporated by charter in 1890, one of its objects being the 
management of the Whitworth Art Gallery. As in the case 
of so many charities, the endowments provided by the 
founder proved insufficient to maintain the gallery at the 
present time, and a scheme was put forward which in effect 
annexed the gallery to the Victoria University, in much the 
same way as the Ashmolean and Fitzwilliam Museums are 
united with the Universities of Oxford and Cambridge 
respectively. The question whether the court had jurisdic- 
tion was argued in open court, and all the authorities which 
I have referred to, and some others, were cited in argument. 
The only weakness in the arguments was that nobody argued 
that the court had no jurisdiction: counsel for the Attorney- 
General, having mentioned Smart’s and Middleton’s cases, 
submitted that in the case of a chartered corporation the 
court will not do anything inconsistent with the terms of the 
charter, but it had jurisdiction to make orders affecting the 
funds of the corporation. Vaisey, J., approved the scheme, 
thus accepting jurisdiction; as in Clarendon’s case there 
was here no breach of trust alleged: the jurisdiction exercised 
was the ordinary scheme-making power of the court. He 
referred to many authorities in his judgment, so that all the 
old cases were present to his mind when the order was made. 
The most potent influences seem to have been Clarendon’s 
case and also the Berkhampstead School case (1865), L.R. 
1 Eq. 102. 


The Berkhampstead School case 


This last-mentioned case provides the bridge between the 
two classes of charity with which this article is concerned, 
those founded by royal charter and those founded by statute. 
Berkhampstead School was founded by a charter of 
Henry VIII and refounded by an Act of Parliament passed 
in the reign of his successor. This Act provided for a free 
school for 144 scholars, and contained the detailed regulations 
as to master, usher, etc., which are usually found in the 
instruments of foundation of most of our older grammar 
schools. Schemes for the regulation of the school were made 
by the court in 1841 and 1857, which largely failed, and a 
further scheme was put forward which provided, amongst 
other things, that the school should cease to be a wholly free 
school and should be open to all boys on payment. This 
proposal was hctly opposed by two inhabitants of 
Berkhampstead, who instructed eminent counsel to appear 
and oppose the petition for the new scheme. Page Wood, V.-C., 
after a minute examination of the scheme, approved it. The 
interesting thing about this decision is that despite the fact 
that the scheme wholly overturned the original constitution 
of the charity as a free school, it occurred to nobody, 
apparently, to argue that the court had no jurisdiction to 
make a scheme for a corporation founded not only by royal 
charter but by statute as well. Doubtless the fact that 
two schemes had already been made in the then recent past 
made this argument difficult. But there is no mention of the 
Foundling Hospital case here, or of its predecessors, Smart's 
and Middleton’s cases. It is interesting to note that the 
Berkhampstead School case is not cited in Tudor as an 
authority on charities founded by statute at all (it is cited 
there in connection with charities founded by charter). The 
relevant passages in Halsbury treat the case in the same 
way. It has evidently escaped the notice of the text-book 


writers that the school was refounded by statute so that, for 
all practical purposes, it was (and is) a statutory corporation. 
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Court not to interfere in administration of statutory 
charity? 

As I have already mentioned, the authority cited in the 
text-books as supporting the proposition that the court has no 
jurisdiction to interfere in the administration of a charity 
completely regulated by statute is Re Shrewsbury Grammar 
School (1849), 1 Mac. & G. 324. Shrewsbury School was 
founded by a charter of Edward VI, but regulated by an Act 
of Parliament passed in the reign of George III. The court 
was asked to make a scheme for the application of surplus 
revenues in a manner which its propounders suggested was in 
no way inconsistent with the original constitution of the 
charity. The scheme was opposed on behalf of the head 
master, whose counsel raised the question of jurisdiction. 
The Lord Chancellor (Lord Cottenham), having satisfied 
himself that the scheme dealt with matters which were not 
provided for by the statute and that it contained nothing 
which would enable the trustees to depart from the duties 
imposed on them by the statute, sanctioned the scheme. 


This is a good, clear authority, but some doubt has some- 
times been cast upon it by a passage in the judgment of 
Chitty, J., in A.-G. v. Christ’s Hospital, to which attention has 
recently been drawn by its being cited in extenso in Re 
Whitworth Art Gallery Trusts. Before turning to this par- 
ticular passage in this judgment, I think that it is important 
to bring out the point which was actually in dispute in the 
The hospital was constituted similarly to Shrewsbury 
School, having been founded by charter and being regulated 
by astatute of George III. In 1890 a scheme was made under 
the Endowed Schools Acts which dealt with some of the 
endowments of the charity. Some others of these endowments 
were exchided from the scheme, being then exempt from the 
The scheme set up a new governing 
body for the endowments within it, but the excepted endow- 
ments continued under the control of the old governing 
body, which had been constituted in accordance with the 
Act of George III. The Attorney-General then brought in a 
scheme to the court which provided in effect for the handing 
over of the excepted endowments by the old governing body 
to the new governing body, to be held by the new governing 
body on trusts similar to those contained in the scheme 
made under the Endowed Schools Acts. This scheme was 
opposed by the old governing body, and Chitty, J., rejected 
it on that ground. He referred to the arguments addressed 
to him on the question of jurisdiction, and went on: “... it 
is beyond the jurisdiction of the court to sanction the 
Attorney-General’s scheme in the face of the opposition of the 
existing governing body. Their title is founded on royal 
charter, and is established by Act of Parliament. To what- 
ever lengths the court may have gone, it has never assumed 
legislative authority ; it has never by a stroke of the pen at 
one and the same time revoked a royal charter and repealed 
an Act of Parliament.’”’ Now this last sentence, taken out of 
context, may suggest that the court has no jurisdiction 
to interfere in the affairs of any charity founded by charter 
or statute, at least where no breach of trust is alleged (the 
learned judge observed in his judgment that no such breach 
had been charged against the old governing body). But this 
was not the end of the case. The old governing body had 
themselves brought in a scheme to deal with the excepted 
endowments, and this scheme Chitty, J., went on to consider 
in detail and finally approved. The ratio dectdendi of this 
case is in the opposition of the trustees to a proposed scheme ; 
in face of such opposition, the court has no jurisdiction to 
make a scheme. but if the trustees do not object, if indeed, 


case. 


operation of these Acts. 
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as often happens (and happened in this case), they propose a 
scheme, the court has jurisdiction to sanction it, even in the 
case of a charity which is founded by charter, or statute, or 
both. 

This was the state of the authorities which was opened 
to the court in Re Shipwrecked Fishermen & Mariners’ Royal 
Benevolent Society. This charity had been incorporated in 
1850 by a statute which provided for, amongst other things, 
the investment of funds in a few specified investments (this 
was before Lord St. Leonard’s Act started the process, now 
completed by the Trustee Act, 1925, of enlarging trustees’ 
powers of investment, which then, apart from _ special 
provision, were limited to 3 per cent. Bank Annuities). 
The charity desired to invest a part of its funds in stock 
exchange and other investments not so subject to the forces 
of inflation as fixed-interest investments, and propounded a 
scheme asking for extended powers similar to those granted 
by the court in Re Royal Society’s Charitable Trusts [1956 
Ch. 87. But the question of jurisdiction was raised when 
this application was heard in chambers, and the case was 
adjourned for argument on that question. Following the 
Royal Society’s case, the order asked for was an order by 
way of scheme. Previously to that decision it had been the 
practice of the court to make orders conferring upon charities 
purely administrative powers of the kind here sought under 
s. 57 of the Trustee Act, 1925; in that case, however, 
Vaisey, J., held that he had no power to confer such powers 
under s. 57, but that he could make the order asked for by 
way of scheme. In the recent case, however, Danckwerts, J., 
reverted to the earlier practice and made the order under 
s. 57. In arguing that the court had no jurisdiction to make 
any such order at all in the case of a statutory charity the 
Attorney-General’s counsel admitted that the charity could, 
in addition to its powers in the 1850 Act, also exercise the 
powers of investment conferred by the Trustee Act. But, 
observed the learned judge, if ss. 1 and 2 (the investment 
power sections) of the Act applied to the charity, why did 
not also s. 57? There was no answer to this question, and 
s. 57 was held to authorise the court to make the desired 
order. 


Court’s power to make schemes for charities 


But before turning to s. 57, Danckwerts, J., accepted the 
argument put forward on behalf of the charity that the 
court had jurisdiction to confer the extended powers of 
investment which were sought by way of scheme ;_ the order 
was made under s. 57 only because it seemed to him to be 
the preferable of two methods which were equally open to 
him. The learned judge so held on the footing that the 
scheme which had been put forward was in no way inconsistent 
with the statute which had incorporated the charity; it 
was complementary to the statute. This is an important 
decision for this reason: s. 57 applies only to matters of an 
administrative character, and if ever it is necessary of 
desirable that a scheme should be made for the regulation or 
supplementation of the beneficial trusts of a statutory charity 
(e.g., for the disposal of surplus funds), it would be possible 
for the court to sanction the scheme only under its scheme- 
making powers, and not under s. 57. This recent decision 
shows that, in a suitable case, this can be done. The only 
apparent limitation on this power is that which emerges from 
the Shrewsbury Grammar School case, viz., that the scheme 
must not override the statute. 

This examination—inevitably rather a long one—of the 
decisions in Re Whitworth Art Gallery Trusts and Ke 
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Shipwrecked Fishermen & Mariners’ Royal Benevolent Society 
makes it possible, I think, to restate the jurisdiction of the 
court to make schemes for charities founded by royal charter 
or statute in a simpler fashion than that in which the relevant 
passages from the text-books with which this article com- 
menced are phrased. In the case of such a charity, it may 
be said, the court has power to make a scheme either for the 
better administration of the charity or for the application of 
its funds, provided that there is nothing in the scheme which 
is inconsistent with any provision of the charter or the statute, 
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as the case may be. The authorities for this proposition are 
either one or other of the two recent decisions just mentioned, 
according as the charity was founded by charter or statute, 
and in any event also the Berkhampstead School case and 
A.-G. v. Christ's Hospital. If additional powers of an 
administrative character only are required, there is also 
the jurisdiction under s. 57, and as a matter of practice 
applications for such powers should be intituled both in the 
matter of the Charitable Trusts Acts and also in the matter 
of the Trustee Act. “ABC” 


Landlord and Tenant Notebook 


AGRICULTURAL SUB-TENANCY 


THOUGH spoken by a lawyer and addressed to other lawyers, 
a recent utterance reported in The Times for 9th February 
would, if divorced from its context, produce a wry smile on 
the faces of some who heard it. “I cannot think of any law 
which could compel a landlord to accept a tenant whom he 
did not want,” would, if the subject under discussion had 
not been colour bar legislation, soon have provoked suggestions 
based on the Increase of Rent, etc., Restrictions Act, 1920, 
s. 15 (3), and the Landlord and Tenant Act, 1954, s. 44 and 
Sched. VI, which are calculated to effect something like 
shot-gun marriages between superior landlords and_ sub- 
tenants. 


The sub-tenancies in question are sub-tenancies of dwelling- 
houses and of business premises. In the case of agricultural 
holdings, which do not so easily lend themselves to sub-letting, 
the Legislature has shown itself somewhat half-hearted ; 
nevertheless, the Agricultural Holdings Act, 1948, authorised 
the Minister of Agriculture, Fisheries and Food to make 
regulations not only for “ excluding the application of the said 
s, 24 (1) [counter-notices] in relation to such sub-tenancies 
as may be specified in the regulations ”’ but also for “‘ making 
such provision as appears to the Minister to be expedient for 
the purpose of safeguarding the interests of sub-tenants, 
including provision enabling the Minister or the Agricultural 
Land Tribunal, where the interest of a tenant is terminated 
by notice to quit, to secure that a sub-tenant will hold from 
the landlord on the like terms as he held from the tenant.” 


The above provision was contained in s. 26 (1) (e) of the 
Act, which was replaced by that contained in Sched. I, 
para. 10, to the Agriculture Act, 1958, authorising the Lord 
Chancellor to provide by order instead of authorising the 
Minister to make regulations, and re-enacting para. (e) by 
para. (d@) with modifications: the Lord Chancellor replaces 
the Minister as the judge of what is expedient, and the Agri- 
cultural Land Tribunal would be given sole original jurisdic- 
tion in the matter of securing that the sub-tenant will hold from 
the landlord. And the Agricultural Land Tribunals and 
Notices to Quit Order, 1959, art. 10, has replaced the repealed 
Agriculture (Control of Notices to Quit) Regulations, 1948, 
teg. 9, with one substantial modification. 


Exclusion of s. 24 (1) 

Article 10 begins by enacting: “The provisions of s. 24 (1) of 
the 1948 Act shall not apply where a notice to quit a holding 
or part of a holding is given to a sub-tenant by a tenant 
who has himself been given notice to quit that holding or 
part thereof, and the fact that he has been given such notice 


is stated in the notice to the sub-tenant.” 
to the commencement of the old reg. 9. 

The effect might have been achieved by adding a paragraph 
to s. 24 (2) of the Act but it would, of course, have been less 
easy to change the law if that had been done. 


This corresponds 


A proviso follows: where under s. 32 of the 1948 Act a 
tenant accepts a notice to quit part of a holding as a notice to 
quit the whole, then, for the purpose of this article, the notice 
shall be deemed to be a notice to quit the whole. This 
repeats a proviso in the old reg. 9 (1), except for a second 
eventuality : “and where under the proviso to the Law of 
Property Act, 1925, s. 142 (2), a tenant accepts a notice to 
quit served by the owner of a severed part of the reversion 
as a notice to quit the entire holding.” 

The reason for dropping this part of the enactment is 
reasonably clear. Viscount Kilmuir is hardly likely to be 
less L.P.A.-conscious than was Mr. Tom Williams, but the 
proviso to s. 142 (2), (which subsection applied the rule 
annexing lessor’s covenants to the reversion in the event of 
severance to leases made before or after the commencement 
of the Act, and whether severance was effected before or after 
that date) excluded cases in which a severance of the reversion 
to a lease made before 1882 was effected before the commence- 
ment of the Law of Property Act, 1925. 


Void notices 

Article 10 (2) provides, as did reg. 9 (2), that any notice to 
quit given to a sub-tenant by a tenant shall not have effect 
where the notice to quit given to the said tenant by his 
landlord does not have effect. Which leaves the position of 
a sub-tenant dependent on whether or not his immediate 
landlord serves a counter-notice or disputes the validity of a 
notice, and on the result; and though the immediate 
landlord can give the sub-tenant a six months’ notice (s. 23 
(1) (c)) a sub-tenant has (it is submitted) to comply with the 
twelve months’ minimum requirement of that section if he 
wishes to determine the sub-tenancy, [lather v. Hood (1928), 
72 Sov. J. 468, applying. 


No locus standi 

And, while the new s. 26 (substituted by the Agriculture Act, 
1958, Sched. I, para. 10) authorises the Lord Chancellor (as the 
old section did the Minister) to safeguard the interests of 
sub-tenants and secure that they will, if the mesne tenancy 
be determined by notice to quit, hold from their superior 
landlords on the like terms as they held from the mesne 
tenants, and the repealed regulations made elaborate provision 
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for enabling sub-tenants to make representations and attend 
hearings, neither those regulations nor the new order went or 
goes as far as to enable a sub-tenant to become a direct 
tenant ; and the new order actually omits to reproduce the 
old reg. 9 (3) and (4) which gave sub-tenants the rights 
mentioned. <A tenant can, of course, always call his sub- 
tenant as a witness, and in most cases he is likely to prove a 
willing witness. 

It may be that the somewhat broad hint given by the 
Legislature goes too far when it includes provision to secure 
that a sub-tenant shall hold on the like terms as he held from 
the tenant. In the early days of the Rent Acts, a sub-tenant 
of what had been licensed premises, let as a tied house, was 
able to continue in occupation at a rent far below the economic 
rent when the mesne tenancy terminated (Glossop v. Ashley 
1922' 1 K.B. 1). In the case of agricultural holdings, rent 
can be varied by arbitration ; but over a year must elapse 
before the change takes effect. It may be that if the Act had 
authorised the Lord Chancellor to enable the Tribunal to 
secure that a sub-tenant would hold on such terms as appeared 
to the Tribunal to be fair and reasonable the power would 
have been exercised. 

Compensation 

I have mentioned the exclusion of sub-tenancies from the 
benefit of the security of tenure provisions of s. 23. But 
that they are not excluded from the benefit of the various 
provisions for compensation is impliedly recognised in s. 34, 
the section dealing with compensation for disturbance, 
subs. (3) of which entitles a mesne tenant to such compensation 
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though, by reason of his not satisfying the condition of 
occupation, he does not himself quit the holding on the 
termination of his tenancy. The subsection was not a 
feature of the older (pre-1948) Acts. 


Discouragement 


But on the whole, the Legislature does not favour the 
granting of derivative interests in agricultural land, and the 
provisions of the Agricultural Holdings Act are based on the 
assumption that two people, and not more than two people, 
will be engaged in exploiting the property. The importance, 
to a landlord, of not being compelled to accept a tenant whom 
he does not want is recognised by s. 24 (2) (g), entitling the 
landlord to give an unchallengeable notice to quit on the 
death of the grantee of the tenancy ; and mention may be 
made here of the Landlord and Tenant Act, 1927, s. 19 (4), 
by which, in the case of a covenant against assigning, sub- 
letting, etc., without consent contained in the tenancy of an 
agricultural holding, the statutory proviso that consent is not 
to be unreasonably refused, the subject of subs. (1), is not 
imported into the agreement. Apart from this it is, of course, 
always open to a landowner to insist on an absolute covenant 
against alienation. And there are agricultural leases which, 
like most tenancies of licensed premises, oblige the tenant to 
inhabit the (farm)house personally: Lloyds Bank, Ltd. v. 
Jones {1955| 2 O.B. 298 (C.A.) (see 99 Sor. J. 448) showed 
that a covenant to that effect may even bind trustees under 
a tenant’s will and thus, perhaps, not always serve the 
landlord’s purpose. 


HERE AND THERE 


NATURE IN WAIT 

STANDING pensively on the banks of the ever-rolling stream 
of Holborn traffic, watching the monstrous new building 
blocks transforming London’s once domestic sky-line, glancing 
apprehensively at the skyscraper ant-hills that loom over 
Wimbledon Common and Richmond Park, driving in a dreamy 
daze through an endless succession of messy subtopian land- 
scapes, composed of council estates, filling stations, light 
industry, nuclear establishments and airfields, one gets the 
impression that the ancient rhythms of the fields and the 
forests and the streams to which man, working patiently and 
laboriously, was formerly wedded, have been irretrievably 
lost in the triumph of technology. But it is only a feverish 
illusion. Relax the vigilance of constant maintenance for 
ever so short a time and the frogs and the waters and the 
grasses and the beetles and the birds would be moving in to 
take possession. Even now you need go no further than 
north-west Surrey (yes, suburbanised Surrey) to get properly 
lost, if you're not careful, in lonely bleak heathlands or little 
forgotten lanes with mud above your ankles. Nature still 
retains her invasion bases. 


THE ADVANCING COWS 
ALL the same, it is a constantly recurring surprise to find the 
main southward road out of neat, orderly Dorking blocked at 
Holmwood Common by a graciously leisurely group of cows 
who have left their too familiar common land pastures to 
investigate the full rich life of modern travel. I always 
assumed that this sort of thing was the limit of bovine 


intrusion into our alien way of life, but the recent distressed 
cries of the Honourable Member for Walthamstow East 
invoking the protection of Parliament for his distressed 
constituents suggests quite another picture of wild life in 
the Home Counties on the very fringes of London. Waltham- 
stow, seven miles from Charing Cross, is described in the 
books of reference as an urban district of south-west Essex, 
suburban to London, industrial and residential. It has well 
over 100,000 inhabitants. Evidently the commoners’ cattle 
from Epping Forest have developed a pronounced taste for 
the amenities of suburban life. They wander through the 
streets. They break down fences and feed deliciously and 
fastidiously on the flowers. Fatigued by their exertions, or 
else simply in vacant or in pensive mood, inwardly digesting 
the daffodils more thoroughly than even Wordsworth, they 
sit down and loll in the middle of the road, while the traffic 
waits. Another Member of Parliament from those parts 
described how he had often risen in the middle of the night 
to repel invading cows. All this came out in a motion calling 
on the Government for an early decision on common land 
problems. 


WALTHAMSTOW RODEO 


PERHAPS a solution might be to give over Walthamstow to 
Asian immigrants and convert it into an Indian city with 
sacred cows wandering about it at will unimpeded. The 
trouble is that modern western man is rapidly becoming 
incapable either of accepting the strange or of coping with it. 
Water comes out of the tap, electricity comes on at the flick 
of a switch, and he takes it for granted. He is not mentally 
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prepared to see sand or tadpoles come out of his tap, or his 
favourite television comedian appear on his electric blanket, 
or cows walk into his garden. He needs to be either more 
reposeful, fatalistic and accepting, or more ingenious, effective 
and resourceful in his reactions. No doubt the citizens of 
Walthamstow have been enjoying “‘ Westerns’”’ for years. 
Very well, then, now’s the chance to show that they haven’t 
been idly wasting their time. Here are the cows, let them 
turn cowboy, elect a sheriff, and show the world what Wild 
West Walthamstow can do. A Walthamstow rodeo with the 
Member or the Mayor riding the first steer would put civic 
life on a new basis. But probably it will all be solved in a 
quiet traditional British way. After all, we have the Mounted 


[Vol. 103] 173 


Police, haven’t we? Those statuesque figures that we see 
riding about singly without any visible mission are surely 
being held in reserve for just such an emergency as this. 
The Epping Forest herds have stampeded and are moving 
west. They have swept through Walthamstow and Hackney 
and are thundering down the Kingsland Road. There is 
already panic in Shoreditch and Bishopsgate. But the 
Mounted Police are there waiting in strategic side streets, 
confident in their superb training. Yes! Our Mounties always 
get their steers. Soon the whole herd is being gently 
shepherded in the direction of Victoria Park. For a little 
while longer London is safe from Nature. 
RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal ’”’] 


Driving Charges: Admissible Evidence 


Sir,—We appeared recently in the local magistrates’ court on 
behalf of two drivers who were each charged with driving without 
due care and attention. In one case the prosecution was conducted 
by a member of the county prosecuting solicitor’s department 
and in the other by a police inspector. 

In both cases, which were tried separately, evidence was 
given by the police that the defendants’ breath smelt of drink 
but that they were not under the influence of drink to such an 
extent as to be incapable of having proper control of their 
respective vehicles. The police constable giving evidence in 
each case was not the same one and it cannot therefore be said 
that the giving of this evidence is peculiar to one officer only. 
We objected that such evidence was irrelevant and ought not to 
be given, but our objection was not upheld. 

It seems to us that evidence of the kind in question can only 
be relevant to the offence of driving or being in charge of a 
vehicle whilst so under the influence of drink or drugs as to be 
unable to have yroper control thereof. What purpose can there 
be in tendering such evidence in other cases? If, as the police 
admit, one is capable of having proper control of a vehicle, 
how can it assist the court in deciding whether one has been 
driving without due care and attention, to know that drink 
has been consumed. It might have been one drink or more, but 
does it really do anything save to prejudice the defendant in the 
eyes of the court and the public who later read a report in the 
Press with the heading ‘‘ Smelled of Alcohol.” 

We should be interested to know whether other solicitors 
have any knowledge of this practice in other parts of the country. 
In our view the sooner it is stamped out the better. 


W. H. CREECH & DOUGLAS. 
Sturminster Newton, 
Dorset. 


[Editorial comment on this topic appears at p. 159, ante.] 


Losing Ground 


Sir,—A solicitor friend showed me the editorial comment on 
poaching from the accountancy profession and Mr. Bryan Cross’s 
letter. May I as a chartered accountant in a small provincial 
practice be allowed to reply ? 

firstly, I searched high and low for the offending advice in our 
own professional journals but was unable to find any such refer- 
ence in either Accountancy or The Accountant, the two official 
journals of the Institute. There may, of course, be a book 
called the Accountants Journal, but I assure your readers that 
the Council of the Institute has not changed its views on advising 
us to consult a solicitor when dealing with wills, partnership 
agreements or company formation. Even so, I regret to say that 
lM nearly every case the finer points have to be worked out by the 
accountant and then, of course, put into correct form by the 
Solicitor. 


Having dealt with general points, I should like to tackle 
Mr. Cross on the particular complaints. 

(1) Unfortunately, due to human nature, the accountant is 
usually asked to prepare accounts for tax purposes, Taxation, 
unfortunately, is our bread and butter. Without taxation 
we should be a lot happier crowd, but it is with us to stay, and with 
all due respect, our knowledge of taxation law is way ahead of the 
non-specialising solicitor. Mr. Cross seems to have had unfor- 
tunate experiences with two persons, but by his own admission 
they were not qualified accountants. As to the third, we all 
know there are people who fall by the wayside in every profession, 
and I believe your compensation fund is in the red. 

(2) There are many accountants who use the blank form of 
memorandum and articles as prepared by barristers. However, 
it is usual for all large company formations to be arranged with 
specialist solicitors. 

(3) Chartered accountants have little or no protection from 
unqualified people. Their so-called legal protection relates only 
to public companies, which form a very small part of our activities. 

(4) On a more frivolous note I suggest that Mr. Cross should 
check on war service and reserved occupations. After six years 
in the infantry and a brother-in-law chartered accountant a 
night fighter pilot, his remarks make queer reading. I believe, 
too, that in one of the larger firms of chartered accountants 
there were so many junior clerks of field rank up to and including 
brigadier that the senior staff cut out all military rank. The 
Institute has at least one V.C. amongst its members, 

CHARTERED ACCOUNTANT. 

Devonshire. 


[The quotation printed at p. 60, ante, is from p. 16 of the 
January, 1959, issue of the Accountants Journal, published by 
the Association of Certified and Corporate Accountants.—Ed.] 


The Solicitor’s Income 


Sir,—Having followed the correspondence from Mr. Batten’s 
letter in your issue of 6th February, I feel that his remarks might 
well be brought to the notice of the editor of the Sunday newspaper 
which recently published an article on the prospects in the 
profession. 

It would, I am sure, dampen any budding articled clerk’s 
enthusiasm. 

However, I feel that things are not really as bad as they seem. 
As an unadmitted man with thirteen years’ experience, I now find 
myself employed by a principal very little older than myself who 
can afford to pay me a four-figure salary in the knowledge that | 
will produce at least ten times that salary per annum. 

To say that a proportion of two to one justifies his position is 
inviting a nét income of approximately £1,100 per annum for the 
principal. I would add that my principal employs four others in 
similar positions, and I feel quite certain that he would not take 
as pessimistic a view as your previous correspondent. 

UNADMITTED CLERK. 

Warwickshire. 
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BOOKS RECEIVED 


Business Mergers and Take-over Bids. 
Moon, B.Litt. (Oxon), A.C.A. pp. 210. 
Gee & Co. (Publishers), Ltd. £1 5s. net. 

Supplement to the Concise Law of Housing. By W. A. 
West. 1959. London: The Estates Gazette, Ltd. 3s. net. 

Criminal Case and Comment, 1958. Edited by J. C. Smiru, 
M.A., LL.B., Barrister-at-Law. pp. xx and (with Index) 163. 
1959. London: Sweet & Maxwell, Ltd. 17s. 6d. net. 


1959. 


By RonaLtp W. 
London: 


By Micuarer Franks, M.A., of Gray's 
pp. lix and (with Index) 323. 1959, 
£3 3s. net. 


Limitation of Actions. 
Inn, Barrister-at-Law. 
London : Sweet & Maxwell, Ltd. 


Oyez Practice Notes No. 17: Taxation Appeals. Ly 
S. M. Younc, of Gray’s Inn, Barrister-at-Law. Second 
Edition by H. G. S. Plunkett, of Gray’s Inn, Barrister-at-Law, 
pp. 105. 1959. London: The Solicitors’ Law Stationery 
Society, Ltd. 15s. net. ; 


REVIEWS 


By Epwarp EF, GEORGE, 
1959. London: 


The Sale of Flats. Second Edition. 
LL.B., Solicitor of the Supreme Court. 
Swect & Maxwell, Ltd. £1 7s. 6d. net. 
Less than two years passed between publication of the first 

and second editions of this book, and it is not surprising to learn 
that the first was exhausted some months ago. In our review 
of it (101 So. J. 428), we drew attention to the value of the text, 
which gathered together the relevant rules and expressed the 
opinion that the precedents “‘ constitute the most satisfactory 
collection of forms of contract, lease, transfer and other documents 
we have seen.” 

Our assessment of the second edition is that it continues the 
high standard of the first. The text has been brought up to date, 
for example by references to the Rent Act, 1957, and to new rules 
as to the incidence of Schedule A tax contained in the Finance 
Act, 1957, s. 18. A few new precedents have been added and 
others have been revised, although that revision is not drastic. 
It may be that more use could be made of the procedure for 
rendering positive covenants enforceable, which was illustrated 
in Halsall v. Brizell {1957| Ch. 169, than is suggested by this 
collection of precedents. 

A new chapter has been added to the present edition explaining 
co-operative flat schemes. Not many have been undertaken in 
this country, and there is some ground for thinking that this 
is a form of self-help in which we are falling behind. There is 
also an interesting note by Mr. David Piercy, Chartered Surveyor, 
on practical aspects of sale of flats. He divides the potential 
market according to three groups of purchasers: those requiring 
luxury flats, a middle group, and the working-class group. We 
doubt, however, whether he is right in asserting that “a flat, 
generally speaking, will provide accommodation for the same 
number of people more cheaply than a comparable house in any 
of the groups referred to.’ That is not the recent experience of 
most local authorities. 

We have found one point of law only on which we cannot agree 
with the author. He explains the power in the Housing Act, 
1957, s. 165, to apply to the county court, in certain circumstances, 
to have a covenant varied if it prevents conversion of a house 
into two or more tenements. A footnote states that “‘ the section 
merely covers a change of use (Stack v. Church Commissioners 
1952, 1 All E.R. 1352) and a developer’s proposals may be 
frustrated because of his inability to obtain the lessor’s consent 
to structural alterations where so required by the lease.’”” We 
understand Stack v. Church Commissioners to decide that 
‘conversion’ can be authorised if there is a change of use 
without any structural alterations, and so it is not an authority 
for a proposition affecting a case in which it is proposed to carry 
out such alterations. 


By G. W. Kerton, M.A., 


Social Change in the Law of Trusts. 
£1 5s. 


LL.D. 1959. London: Sir Isaac Pitman & Sons, Ltd. 
net. 


This is a collection of essays on a number of problems connected 
with the law of trusts which have previously appeared in various 
legal periodicals, by an author who is particularly well known 
for his writings on this subject. Professor Keeton is at his best 


in those chapters which answer most closely to the descriptions 
which he has given to the collection as a whole, where some 
aspect of the law of trusts is examined primarily in its social 
The chapter on the selection of trustees, for example, 


setting. 


traces the trend away from the appointment of the individual 
(the typical trustee of the 18th century was a landowner, of the 
19th a professional man of whom the archetype was Soames 
Forsyte), and towards the appointment of corporate trustees. 
This phenomenon is to be explained, it is suggested, not so much 
by the superior nature of the corporate trustee as by the difficulty 
which a man of affairs now has in finding the time to look after 
his own personal business matters without accepting responsi- 
bility for those of others. The chapters on trustee investments 
and ‘“‘ the charity muddle’ examine changes in attitude which 
have from time to time influenced decisions on these matters, 
both closely connected (as Professor Keeton so well shows) with 
the economic problems of a given age. The author is at his 
weakest when he deserts the role of a social historian and looks 
at something simply or largely as a legal problem, for the space 
here is insufficient for a satisfactory approach on these lines. 
An exposition of Re Diplock in eight short pages! But all in all 
this is an interesting and rewarding book for anyone acquainted 
with its subject matter, and it is very pleasantly written. There 
are one or two slips. Executors cannot ordinarily retire, as is 
suggested on p. 4, and it is not true that in the Downshire case 
the Court of Appeal held it had no power to sanction the proposal 
under the inherent jurisdiction : the scheme was approved on the 
principle of Re Trenchard, as well as under s. 64 of the Settled 
Land Act. There are also more misprints than so expensive a 
little volume should contain (p. 33, ‘‘ executor ’’ for executive ; 
p. 50, ‘‘ Sect. 154” for s. 164, and p. 56, “‘ affected ”’ for effected). 


’ 


Clarke Hall and Morrison on Children and Young Persons. 
First Supplement to Fifth Edition. By A. C. L. Morrison, 
C.B.E., and L. G. BANWELL. 1958. London: Butterworth 
& Co. (Publishers), Ltd. 10s. net. 

Since the publication of the fifth edition of this work in 1956, 
changes in the law have been made by the l’amily Allowances 
and National Insurance Act, 1956, the Sexual Offences Act, 1956, 
the Affiliation Proctedings Act, 1957, the Maintenance Orders 
Act, 1958, and the Children Act, 1958. The supplement states 
the law as at 30th September, 195s. 


Tolstoy on Divorce. Second Supplement to Fourth Edition. 
By D. Torstoy, of Gray’s Inn and the South-Eastern Circuit, 
Barrister-at-Law. 1958. London: Sweet & Maxwell, Ltd. 
5s. post free. 

This supplement brings the main volume to 1st October, 1958, 
and deals with all the recent matrimonial legislation. 


Stamp Duties. Supplement to Second Edition. By I’. NyLAND, 
LL.B., Solicitor. 1958. London: Butterworth & Co. 
(Publishers), Ltd. 6s. net. 

The primary purpose of this supplement is to note the changes 

in the rates of stamp duty made by the Finance Act, 1958. 

It brings the main volume to 1st November, 1958. 


Practical Guide to Industrial De-rating. Ly A. D. NicHoLts 
(Spec. Dip. Rating), A.R.V.A., and R. E. Lake, A.K V.A. 
1959. London: The Rating and Valuation Association. 
£1 10s. 6d. net. 
This small book is one of a series prepared under the «gis 0! 

the Rating and Valuation Association primarily for members 

and students of the Association to cover the subjects within the 

Association’s examination syllabus. The book is divided into 
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two parts. Part I contains the main text, while Pt. Il comprises 
extracts from some of the more important judgments, an index 
to cases and a chronological table of de-rating cases. The style 
is in the main simple, readable and understandable: three 
essential requirements for any student’s textbook. The explana- 
tion of Denman v. Bayer Products, Ltd., however, is far from clear, 
and the chapter on contiguity, though dealing with all the cases, 
fails to put them in true perspective. The arrangement of the 
text is at times confusing. Chapter 2 contains statutory defini- 
tions, i.e., extracts from the relevant sections of the Acts, but for 
any commentary on the extracts one has to turn to chap. 4. 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 19th February: 
Agriculture (Small Farmers). 
European Monetary Agreement. 
Malta (Letters Patent). 
Marriage (Secretaries of Synagogues). 
Navy, Army and Air Force Reserves. 


HOUSE OF LORDS 
PROGRESS OF BILLS 

Read First Time:— 

Electricity (Borrowing Powers) Bill [H.C.| 

{18th February. 

Read Second Time :— 

Intestate Husband’s Estate (Scotland) Bill [H.C.] 
[19th February. 
{17th February. 
{17th February. 


South Wales Transport Bill [H.L.] 
Weeds Bill [H.L.} 


Read Third Time:— 
County Courts Bill [H.L.| {18th February. 
Overseas Resources Development Bill [H.L.] 
[17th February. 
In Committee :— 


Domicile Bill [H.L.| [19th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time:— 
Agricultural Improvement Grants Bill [H.C.] 
[18th February. 
To empower the Minister of Agriculture, Fisheries and Food 
and the Secretary of State to make provision by regulations as 
to the payment of improvement grants under the Hill Farming 
and Livestock Rearing Acts, 1946 to 1956, and as to the payment 
of grants and contributions under certain other enactments; 
and for purposes connected therewith. 
Colonial Development and Welfare Bill [H.C.} 
{19th February. 
To make further provision with respect to the development 
and welfare of colonies and other territories. 


Read Second Time:— 
British Transport Commission Bill [H.C.] 
{17th February. 
International Bank and Monetary Fund Bill [H.C.] 
{16th February. 
North Devon Water Bill [H.C.} [18th February. 
Read Third Time: 
Eisteddfod Bill [H.C.} 





[20th February. 


In Committee :— 


House Purchase and Housing Bill [H.C.} 
{18th February. 
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However, it would seem that no decided case of importance 
has been omitted, but the method of reference is not uniform 
and would suggest that the authors had divergent styles which 
were not compromised. In one case, W. Gunstone & Sons, Ltd. 
v. City of Sheffield, the reference is wrongly given as (1957), 
51 R. & 1.T. 25, instead of (1958). The book is attractively and 
durably bound. It should be of considerable assistance to 
students in understanding what is admittedly a far from straight- 
forward subject, though it is unlikely to be of much assistance 
to the specialist practitioner who is best left to deal with such 
matters. 


AND WHITEHALL 


B. QUESTIONS 
INVESTMENT OF FUNDS IN CouRT 
The ATTORNEY-GENERAL said that the Lord Chancellor hoped 
to receive before Easter the report of the committee presided 
over by Mr. Justice Pearson to inquire into the control of invest- 
ment of funds by the court and of money recovered by widows 
under the Fatal Accidents Acts. (17th February. 


STATUTORY INSTRUMENTS 

Kingston upon Hull (Water Charges) Order, 1959. 
No. 241.) 4d. 

Liverpool-Preston-Leeds Trunk Road (Sawley Diversion) 
Order, 1959. (S.I. 1959 No. 222.) 5d. 

London Traffic (Prohibition of Waiting) (Walton and Weybridge) 
Regulations, 1959. (S.I. 1959 No. 261.) 5d. 

London Traffic (Weight Restriction) (Surrey) Regulations, 1959. 
(S.I. 1959 No. 251.) 4d. 

Matlock Water Order, 1959. (S.I. 1959 No. 242.) 4d. 

Morley Water Order, 1959. (S.I. 1959 No. 212.) 5d. 

Precepts Rules, 1959. (S.I. 1959 No. 260.) 6d. 


(S.I. 1959 


Rate-Product (County Boroughs) Rules, 1959. (S.I. 1959 
No. 259.) 5d. 

Rate-Product Rules, 1959. (S.I. 1959 No. 258.) 5d. 

Stopping up of Highways (County Borough of Brighton) 


(No. 2) Order, 1959. (S.1. 1959 No. 223.) 5d. 

Stopping up of Highways (County Borough of Brighton) (No. 3) 
Order, 1959. (S.I. 1959 No. 229.) 5d. 

Stopping up of Highways (City and County Borough of Coventry) 
(No. 1) Order, 1959. (S.I. 1959 No. 224.) 5d. 

Stopping up of Highways (County of Hertford) (No. 3) Order, 
1959. (S.I. 1959 No. 247.) 5d. 

Stopping up of Highways (London) (No. 8) Order, 1959. (S.1. 
1959 No. 248.) 5d. 

Stopping up of Highways (County Borough of Middlesbrough) 
(No. 1) Order, 1959. (S.I. 1959 No. 230.) 5d. 
Stopping up of Highways (County Borough of Reading) (No. 1) 
Order, 1959. (S.I. 1959 No. 249.) 5d. ‘ 
Stopping up of Highways (County of Sussex, East) (No. 2) 
Order, 1959. (S.I. 1959 No. 208.) 5d. 

Telegraph (Inland Written Telegram) Amendment 
Regulations, 1959. (S.1. 1959 No. 235.) 5d. 

Town and Country Planning (Mortgages, Rentcharges, etc.) 
Amendment Regulations, 1959. (S.I. 1959 No. 244.) 5d. 
[These regulations are mentioned in a Current Topic on p. 159, 

ante. | 

Tuberculosis (Cornwall and West Devon Eradication Area) 
Order, 1959. (S.I. 1959 No. 236.) 5d. 

Tuberculosis (Durham and Yorkshire Eradication Area) Order, 
1959. (S.I. 1959 No. 237.) 5d. 

Tuberculosis (North East and South East Wales and Mon- 
mouthshire Eradication Area) Order, 1959. (S.1. 1959 No. 238.) 


(No. 3) 


5d. 
Tuberculosis (North-East Scotland Eradication Area) Order, 
1959. (S.1. 1959 No. 234 (S.8).) 5d. 


Tuberculosis (West and South Midland and Eastern Counties 
Eradication Area) Order, 1959. (S.1. 1959 No. 239.) 5d. 
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IN PRACTICE 


Questions, which can only be accepted from practising solicitors who are subscribers either directly or through a newsagent, should b 
to the “ Points in Practice’ Department, The Solicitors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4 


e addressed 


They should be brief, typewritten in duplicate, and accompanied by the name and address of the sender on a separate sheet, together with a 


stamped addressed envelope. 


Rent Restriction—DECONTROL—FLAT AND GARAGES 


Q. A client of ours has been a tenant of a flat in a residential 
block of flats since 1st February, 1956. He holds the tenancy 
by virtue of an agreement of that date, which recites that :—- 

“The tenant takes all that flat or suite of rooms being 

Number 22 of the building known as X Y Mansions and garages 

Numbers 10 and 14 Z Way... To hold the same from the 

first day of February, one thousand nine hundred and fifty-six 

for the term of three years and thereafter monthly determinable 
by either party giving one calendar month’s notice in writing 
to expire on the first day of February, one thousand nine 
hundred and fifty-nine or the first day of any subsequent 
calendar month.”’ 
The tenant states that the landlords insisted that the two garages 
be included in the tenancy when the agreement was granted. 
In August last, the landlords wrote to the tenant as follows :— 
“As you are aware your dwelling comprises the flat and 
garages and for the purposes of the Rent Act the rateable 
value is the aggregate of the rateable value of the two parts, 
but as the garages are not separately assessed it is necessary 
to agree a figure. The rateable value of the flat is £40 but the 
assessment for the garages is included in one figure of £163 
in respect of the fourteen lock-up garages in Z Way. The 
valuation officer is prepared to assess the garages separately 
at £10 each rateable value which in our opinion is a very fair 
figure, and we suggest therefore that for the purposes of the 
Act the rateable value of the flat and garages should be agreed 


as £60. Weshall be glad to have your agreement in due course 
and . . . we enclose a short form for your signature.” 


The tenant did not comply with the landlords’ request and on 
29th December last the landlords wrote :— 

‘‘ In accordance with the terms of the agreement dated the 
lst February, 1956, under which you hold the above flat and 
garages, we hereby give you notice of our desire to terminate 
the tenancy on the Ist February, 1959.” 

The landlords have, however, indicated that they would be 
prepared to grant a new monthly tenancy at an increased rental. 
It should be mentioned that as the tenant has no car he is sub- 
letting both garages, but there is no evidence that the landlords 
were directly aware of this until a few weeks ago. However, 
it is obvious that a tenant of a small flat in a block of this type 
would certainly not own two cars and require two garages, and 
it seems to us that the method adopted by the landlords was 
intended to circumvent the effect of the Rent Act. 

(1) Can the rateable value of the flat and garages be aggregated 
in this way so that it deprives the tenant of security of tenure 
under the 1957 Act ? (2) Is the tenancy agreement a valid one ? 
(3) Does the form of habendum in the tenancy agreement enable 
the landlords to obtain possession on Ist February [1959] by 
serving notice above quoted ? 

A. (1) It would not, in our opinion, be possible for the tenant 
to meet the contention that for the purposes of control the two 
garages were to be treated as part of the dwelling-house : Rent, 
etc., Restrictions Act, 1939, s. 3 (3): Hemns v. Wheeler [1948] 
2 K.B. 61, approved by Lord Radcliffe in Langford Property Co., 
Ltd. v. Batten [1951] A.C. 223, at p. 238. In spite of the tenant’s 
initial objection and the fact that no tenant of such a flat would 
own two cars, the garages are an adjunct to the flat and not 
vice versa: Feyereisel v. Turnidge [1952] 2 Q.B. 29 (indeed, if 
this were not so, there would be no control at all). The question 
thus becomes one whether the rateable value of this dwelling- 
house (the flat and the garages; neither the fact that they are 
not contiguous (Langford Property Co., Ltd. v. Batten, supra) 
nor diversity of character (Falconer v. Chisholm’s Trustees [1925] 
S.C. 742) mattering) exceeded, on 7th November, 1956, £40 
(Rent Act, 1957, s. 11 (1)) ; and we do not consider that it would 
be possible to resist the conclusion that Sched. V, para. 1 (c)— 
the “(ascertained in accordance with the foregoing sub- 
paragraphs) ’’ requiring apportionment of the rateable value of 


the garages in accordance with sub-paragraph (b)—governs the 
position, so that the tenancy is now decontrolled. 


Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 


(2) The authorities referred to show, we consider, that the 
tenancy agreement is a valid one. 

(3) The habendum is, in our opinion, self-contradictory in that 
it grants a fixed term followed by a periodic tenancy but then 
purports to make that periodic tenancy determinable before it 
has started. A tenancy for three years and thereafter monthly 
cannot, in our view, be determined at the end of the three years, 
and the earliest possible date would be 1st March, 1959: British 
Ivon and Steel Corporation, Ltd. v. Malpern [1946] 1 K.B. 171. 
On this view, the words “‘ to expire. . . or’’ would be rejected 
on the ground of repugnancy, and the notice given in December 
last, which contained no “‘ general words” (“‘ or on the earliest 
date on which, etc.’’) is bad. 


Enlargement of Mortgage Term 


Q. By an indenture of mortgage dated in March, 1904, 7 and 
his wife conveyed two small houses to WL by way of mortgage 
to secure payment of £250 and interest. On 10th October, 1913, 
the interest being in arrear, WL served notice on the tenants to 
pay the rent to him or his agent. WL died in May, 1921, and 
by his will proved in June, 1921, left all his property apart from 
one legacy to his wife, AEL. AEL died in December, 1944, and 
by her will proved in February, 1945, with one codicil (which 
substituted a new executor for one who had died) after certain 
pecuniary bequests she gave devised and bequeathed the residue 
of her estate real and personal to her trustees upon trust to pay 
the annual income to her sister, B, during her life and after her 
decease on trust for sale. There has been no communication 
with the mortgagors for well over twenty years. F is the 
surviving executor of the will of AEL and desires to sell one house, 
but feels a little uncertain as to how the title should be made out. 

A. It cannot be predicated with certainty that the right of 
the mortgagors to redeem was extinguished by the 31st December, 
1925. Therefore it is prudent to assume that by the Law of 
Property Act, 1925, Sched. I, Pt. VII, the fee simple became 
vested in the mortgagors whilst AEL became entitled to a 
mortgage term of 3,000 years. On the death of AEL that 
mortgage term passed to her executors, who ought, it appears, 
to have assented to it vesting in B as tenant for life of the settle- 
ment created by the will of AEL. Apparently, however, they 
have not so assented, so that it remains vested in F as surviving 
executor. It is undoubted that at the present time the 
mortgagors’ right to redeem has long been extinguished by the 
Limitation Act, 1939, s. 12: therefore F is entitled to and 
should execute such a deed of enlargement as is mentioned in 
the Law of Property Act, 1925, s. 88 (3). Having done so, he 
can properly convey the fee simple, including in the conveyance 
a recital as envisaged by the Administration of Estates Act, 1925, 
s. 36 (6), that no assent has been given. 


Settlement—OneE or FIVE REMAINDERMEN PREDECEASING 
SURVIVING LIFE TENANT 

Q. WB died in 1927. By his will he left all the residue of his 
estate to three named sons for their lives (two of whom are now 
dead and the third is old) and after the death of the survivor he 
directed his trustees to sell and pay the net proceeds of sale 
‘unto and equally between such of my grandchildren as shall be 
living at my death.”’ At the date of WB’s death there were 
five grandchildren living, four of whom are still alive and one of 
whom, FB, subsequently died, leaving two children. It seems 
clear enough that the two children of FB will take their deceased 
father’s share on the death of the last tenant for life, but as this 
interpretation has been questioned would you please confirm that 
it is correct. 

A. It is in our opinion beyond doubt that each of the grand- 
children who were living at the death of WB took a vested 
interest in remainder. One of them has predeceased the surviving 
life-tenant and in our opinion the share to which he would have 
been entitled if he had lived will be payable to his personal 
representatives and form part of his estate: whether it will 
eventually devolve upon his children depends upon the terms 
of his will or, if he died intestate, upon the application of the 
laws of intestacy. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


NEGLIGENCE: SAFE SYSTEM OF WORK: INJURY 
TO WORKMAN CAUSED BY TOOL WITH LATENT 
DEFECT: LIABILITY OF EMPLOYERS 


Davie v. New Merton Board Mills, Ltd. 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, Lord 
Tucker and Lord Keith of Avonholm. 28th January, 1959 


Appeal from the Court of Appeal ([1958] 1 QO.B. 210; 102 
Sor. J. 14). 


The plaintiff, a maintenance fitter, was knocking out a metal 
key by means of a drift and hammer when, at the second blow of 
the hammer, a particle of metal flew off the head of the drift and 
into his eye, causing injuries. The drift, which had been provided 
for the plaintiff’s use by his employers, although apparently in 
good condition, was of excessive hardness, and was, in the 
circumstances, a dangerous tool; it had been negligently manu- 
factured by reputable makers, who had sold it to a reputable 
firm of suppliers who, in turn, had sold it to the employers. The 
defect could have been discovered by the makers but not by 
the employers. The plaintiff claimed damages for negligence 
against his employers on the ground that they had supplied him 
with a defective tool, and against the makers on the ground that, 
as the manufacturers of the drift, they were under a duty to those 
by whom they contemplated it might be used. Ashworth, J., gave 
judgment for the plaintiff against both defendants, but made an 
order that the makers should wholly indemnify the employers 


with regard to damages. The employers appealed. There 
were cross-appeals as to contingent orders as to damages. The 


Court of Appeal allowed the appeal, holding that the employers 
had discharged their duty. The plaintiff appealed to the House 
of Lords. 


ViscouNT SIMONDs said that the action was founded on tort. 
The employers stood in no contractual relation to the manu- 
facturers, but it was for their negligence in manufacture that the 
appellant would make them liable. Remembering that the 
essence of the tort of negligence lay in failure to take reasonable 
care, this thing could not commend itself to reason, for, if it were 
the law, every man employing another and supplying him with 
tools for his job would act at his peril; if someone at some time 
had been careless, then for every flaw in the tools it was he who 
was responsible, be he himself ever so careful. Such a view of 
the law was usually accompanied by a disclaimer of any idea 
that an employer warranted the fitness of the tool he supplied ; 
the reconciliation was not easy. There was to be deprecated 
any direct appeal to cases between invitor and invitee for the 
purpose of determining the measure of responsibility of an 
employer to his workman. This was particularly so where the 
question was as to the liability of an employer for acts of a 
third party, independent contractor or another, of which he 
could not reasonably have had knowledge. These employers were 
liable (if they were liable) for the accident to the appellant 
because the manufacturers were careless and for that carelessness 
they must assume vicarious responsibility. If there was not an 
absolute duty to ensure safety, the question arose : At what stage 
was the act or omission of a third party something for which the 
employer was responsible or no longer responsible ? A master’s 
duty at common law was that “‘ of taking reasonable care to 
provide proper appliances and to maintain them in a proper 
condition and so to carry on his operations as not to subject 
those employed by him to unnecessary risk’”’: Smith v. Charles 
saker & Sons [1891] A.C. 325, at p. 362. This prescribed a 
positive obligation and negatived by implication anything 
higher. The content of the duty must vary according to the 
Circumstances of each case but nothing in the earlier cases 
Tequired any qualification of the statement. The difficulty 
arose, not on the primary statement of liability, but on the 
question for whom the employer was responsible. It was 
Suggested that he was liable for the acts of ‘‘ independent con- 
‘tactors.”” It was a striking commentary on the artificiality 
of the concept that it should for a moment be thought possible 


to regard as an independent contractor with an employer a 
manufacturer with whom he never contracted, of whom he might 
never have heard and from whom he might be divided in time 
and space by decades and continents. That might lead to the 
conclusion that his liability could only be sustained if his 
obligation was absolute. But ex hypothesi it was not. His 
lordship considered Wilsons & Clyde Coal Co., Ltd. v. English 
[1938] A.C. 57; W. Angliss & Co. (Australia) Proprietary, Ltd. 
v. Peninsular & Oriental Steam Navigation Co. [1927] 2 K.B. 
456, at p. 460, and Donelly v. Glasgow Corporation [1953] S.C. 107, 
and cited the words of Finnemore, J., in Mason v. Williams & 
Williams, Lid. [1955] 1 W.L.R. 549, at p. 551: ‘‘ Employers 
have to act as reasonable people, they have to take reasonable 
care; but if they buy their tools from well-known makers such 
as the second defendants are, they are entitled to assume that 
the tools will be proper for the purposes for which both sides 
intended them to be used and not require daily, weekly or monthly 
inspection to see if in fact all is well.’’ A prolonged examination 
of the authorities could not have led him to a sounder conclusion. 
Here the fault lay at the door of one who was not an “ inde- 
pendent contractor,’’ however wide a meaning might be given 
to those words. The appeal should be dismissed with costs. 


The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 


APPEARANCES: Jukes, Q.C., and M. Morris (W. H. Thompson) ; 
Everett, Q.C., and H. T. Evans (G. P. Rugg & Co.). 


(Reported by F. H. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 331 


Court of Appeal 


LIBEL: PLEADING: AMENDMENT TO DEFENCE: 
ALTERNATIVE PLEA: JUSTIFICATION : 
SUPPORTING PARTICULARS 


Cadam and Others v. Beaverbrook Newspapers, Ltd. 


Hodson and Morris, L.JJ. 30th January, 1959 


Interlocutory appeal from Paull, J. 


A newspaper, on 22nd March, 1957, published an article stating 
that a writ had been issued against four named persons for alleged 
conspiracy. The persons named issued a writ a year later claiming 
that they had been libelled by that article. By their original 
defence the defendant newspaper owners pleaded that the words 
did not and could not bear any meaning defamatory to the 
plaintiffs. Later, they sought leave to amend their defence by 
adding, by para. 5, an alternative plea of justification, supported 
by particulars which stated merely that “‘ On or about 20th March, 
1957, one [P. O.] . caused to be issued on his behalf and 
subsequently served a writ claiming against the plaintiffs herein 
damages for conspiracy to defraud and to deprive the said [P. O.| 
wrongfully of his interests and rights in certain limited companies.”’ 
The plaintiffs thereupon asked for particulars of the facts and 
matters relied on in support of the allegation that they had 
conspired to defraud P. O. The defendants refused further 
particulars. On application by the parties to the master, leave 
to amend was refused to the defendants, but the judge in chambers 
allowed an appeal from that refusal. The plaintiffs appealed. 


Hopson, L.J., said that the plea of justification arose only if 
the words were defamatory of the plaintiffs ; and they said that 
this plea ought not to be allowed to stand because the particulars 
of justification which merely stated that what they had said 
was derived from a writ did not justify any defamatory content 
of the libel. His lordship would express no opinion on the 
somewhat surprising contention that merely setting out the 
contents of the writ and publishing it in the newspaper in 
circumstances such as these was defamatory. The question was 
open to argument and there was no authority directly in point. 
The question was whether, as a matter of law, this amended 
plea, supported by these particulars, ought to be allowed to 
stand. The problem was the same as if it were an application 
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to strike out the amended plea, the relevant rule being R.S.C., 
Ord. 25, r. 4; and it was clear on the authorities that the court 
would act under that drastic power on an interlocutory application 
only in plain and obvious cases. The appeal should be dismissed. 


Morris, L.J., concurring, said that an appropriate test in the 
problem before the court was to consider whether, if the defence 
as originally delivered had been in the form for which leave had 
now been given, the part added by amendment in para. 5 could 
have been struck out. That involved the question whether or 
not that paragraph disclosed a reasonable answer to the claim. 
It could not be said that these particulars could not justify 
some conceivable defamatory meaning which somebody might 
say was the ordinary meaning of those words. But this was 
not the time to express any opinion on the matters debated. 
\ppeal dismissed. 


APPEARANCES : Colin Duncan and Paul Sieghart (Basil Greenby 
and Co.) ; Gerald Gardiner, .C., and Helenus Milmo (Oswald, 
Hickson, Collier & Co.). 


{Reported by Miss M. M. Hitt, Barrister-at-Law] (2 W.L.R. 324 


Chancery Division 


CHARITABLE BEQUEST: TRUSTEES’ DELAY IN 
CHOOSING CHARITY : WHETHER TIME OF ESSENCE 


In re Selinger’s Will Trusts ; Midland Bank Executor and 
Trustee Co., Ltd. v. Levy 


Harman, J. 29th January, 1959 


Adjourned summons. 


By her will dated 2nd April, 1948, a testatrix devised and 
bequeathed her residuary estate to her executors and trustees 
upon trust to pay, inter alia, a legacy of £1,500 to the Jewish Home 
of Rest to endow four beds in memory of certain specified persons. 
She further directed that if the home were unable or unwilling to 
give effect to the endowment “‘ the legacy shall go to some other 
similar charitable institution Jewish or non-Jewish ’”’ which the 
trustees should regard as suitable : ‘‘ Provided that if my trustees 
shall not within a year after obtaining probate of this my will 
succeed in finding such other Jewish hospital or similar charitable 
institution regarded as suitable by my trustees as aforesaid and 
able and willing to give effect to the last-mentioned endowment 
to the satisfaction of my trustees then and in such case such legacy 
shall stand revoked.”’ The testatrix died on 25th August, 1954, 
and the trustees took out probate on 27th October, 1954. Before 
probate the trustees decided that the Jewish Home of Rest 
was not a suitable recipient for the legacy. After probate a 
correspondence, lasting some two years, arose with the Estate 
Duty Office, during which it was not possible to complete the 
distribution of the estate. In February, 1957, the trustees 
ascertained that another similar institution, the Home for Aged 
Jews, which they regarded as suitable, was willing to endow four 
beds. They took out a summons to determine whether the 
£1,500 legacy might now properly be paid to that home. 


HARMAN, J., said that it was for him to consider the wish of the 
testatrix as expressed in the will. Her desire was not to allow the 
administration of her estate to be held up while the executors 
hummed and hawed as to what charitable institution they should 
make the object of her bounty. She did not expressly provide 
that the legacy was to fall into residue, though that was the 
result of a forfeiture. But what she was doing was to say that 
the trustees were not to hold up the distribution of the estate by 
hesitations on this subject. In fact, the distribution had not been 
held up at all ; it had been impossible to distribute the estate until 
quite recently because of the difficulties over the estate duty. 
If the legacy was paid now to the Home for Aged Jews, who 
satisfied the conditions exactly, the effect intended by the testatrix 
would be produced and everybody would be in the position in which 
they ought to be. Therefore this was a case in which time ought 
not to be treated as being of the essence of the matter, and the 
delay by the trustees in performing their duties ought not to be 
allowed to defeat the gift. Declaration accordingly. 


APPEARANCES: A. J. Balcombe, Gerald Godfrey (Arthur S. 
Joseph & Cates); J. A. Wolfe (Bartlett & Gluckstein) ; Denys 
Buckley (Treasury Solicitor). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


[1 W.L.R. 217 
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Queen’s Bench Division 


CHARTER-PARTY: IMPLIED TERM: SPECIAL 
PERMISSION TO LOAD REQUIRED 


Compagnie Algerienne de Meunerie v. Katana Societa di 
Navigatione Marittima, S.P.A. 


Diplock, J. 5th December, 1958 


Appeal from arbitration award in form of a special case under 
s. 21 (1) (b) of the Arbitration Act, 1950. 

By a charter-party dated 17th May, 1956, the charterers 
chartered from the shipowners the ss. Nzzetti, and it was agreed 
that the vessel should ‘‘ proceed to Lattakia [Syria] or so near 
as she may safely get ’’ and load a full cargo and then “ proceed 
to one or two ports in charterers’ option out of Phillipeville, 
Alger or Oran.”’ On 23rd September, 1954, the Syrian legislature, 
by decree, made certain provisions prohibiting trade with Israel, 
and as a result vessels which had called at Israeli ports were 
forbidden to anchor in Syrian ports and would be placed on a 
blacklist unless their owners offered sufficient guarantees to the 
authorities against non-repetition of infringements of the 
boycotting provisions. During February, 1955, the N7zetti 
discharged cargo at Haifa, Israel. Thereafter she passed through 
the Suez Canal at least four times and on each occasion the master 
signed a declaration of future non-co-operation with Israel. 
At the date of the charter-party the shipowners knew that the 
Nizetti had called at Haifa and that the master had made 
declarations of future non-co-operation with Israel, but the 
charterers did not. The Nizetti arrived at Lattakia under the 
charter-party on 28th May, 1956, but was refused free pratique. 
On 30th May, the master made a declaration of non-co-operation 
with Israel. On 2nd June, the Syrian authorities prohibited the 
export of grain to Algeria which took effect from 3rd June. 
On 5th June, the Nizetti sailed from Lattakia. The charterers 
claimed damages alleging breach of the charter-party, and _ the 
umpire found in favour of the charterers. 


Dipetock, J., said that the question was whether at any time 
before 3rd June the shipowners were guilty of any breach of 
warranty. It was not contended that there was an absolute 
warranty in the express terms of the charter-party that the vessel 
would get to Lattakia and there load a full and complete cargo ; 
the charterers relied on an implied term. As the charterers had 
no knowledge of the necessity for obtaining permission to load 
cargo at Lattakia, his lordship was prepared to hold that there 
was an implied warranty by the shipowners not merely that they 
would use due diligence to obtain but that they would in fact obtain 
whatever permission was necessary under the Syrian law of 1954, 
which, as the shipowners knew, was applicable to vessels such as 
the Nizetti which had previously called at an Israeli port. Iven 
if his lordship was prepared to hold that such a warranty was 
to be implied, there was still a time factor to be considered. It 
seemed that the highest at which the warranty could be put on 
the shipowner was:that he would (a) exercise due diligence to 
obtain and (6) would in fact obtain within a reasonable time any 
permission to load the vessel which was required under the Syrian 
law in force at the time when the charter-party was entered 
into. As far as (a) was concerned, there was a finding by the 
umpire that the master had acted with reasonable diligence with 
regard to the making of the declaration of future non-co-operation 
with Israel. As far as (b) was concerned, a reasonable time for 
obtaining the necessary permission had to extend to the moment 
at which the commercial purpose of the charter-party would be 
frustrated. What that time was, was a mixed question of fact 
and law. In so far as it was a question of fact, it was implicit 
in the umpire’s findings that such time had not expired when the 
final embargo took effect on 3rd June. As far as it was a question 
of law, his lordship was not prepared to hold that apart from 
the embargo the contract would already have been frustrated 
on 2nd June if loading had been prevented by some other cause 
outside the control of the parties until that date. His lordship 
held that even if, as was the fact, the Nizetti was refused free 
pratique because she fell within the category of vessels covered 
by the Syrian law of 1954, the charterers failed to establish any 
breach of warranty on the part of the shipowners before the 
charter-party was frustrated on 3rd June, 1956, by the coming 
into effect of the final embargo on the export of grain from 
Lattakia to Algeria, and, accordingly, neither party was entitled 
to recover any sum by way of damages, 
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\PPEARANCES: A. A. -Mocatta, Q.C., and J. F. Donaldson 
(Edward Thompson & Hauser); John Megaw, Q.C., and 
R. A. MacCrindle (Ince & Co.). 


{Reported by Miss C. J. Evzis, Barrister-at-Law] [2 W.L.R. 366 


MIXED SHOP: APPLICABILITY OF EARLY 
CLOSING ORDERS 
Fine-Fare, Ltd. v. Brighton Corporation 
Lord Parker, C.J., Donovan and Ashworth, JJ. 
28th January, 1959 


SHOP : 


Case stated. 

The appellants carried on the business of a mixed shop in 
Brighton. Their main trades or businesses in their mixed shop 
were those of grocer, greengrocer, fishmonger and butcher. In 
addition, they carried on other businesses including those of 
domestic hardware merchant, stationer, confectioner, baker, 
tobacconist and seedsman. The appellants closed their shop on 
Thursday afternoons. By the Shops Act, 1950, s. 1 (1): ‘‘ Every 
shop shall be closed for the serving of customers not later than 
one o'clock in the afternoon of one weekday in every week.” 
By subs. (2) the local authority were empowered to make orders 
fixing the day on which a shop was to be closed, and Brighton 
Corporation had made orders fixing the half-holidays for grocers, 
greengrocers, fishmongers and butchers as Wednesdays. The 
appellants were charged with failing to comply with those orders, 
and were convicted. 

LorpD PaRKER, C.J., said that the first question was : what was 
a shop? Reading the Act as a whole and the regulations, 
“shop ’”’ in s. 1 was referring to the premises, and where there 
was a single hereditament consisting of self-contained premises 
laid out with counters the whole of those premises constituted the 
shop, and it was impossible to say that any particular part of 
those premises or any particular counter constituted the shop. 


NOTES 


Miscellaneous 
LEGAL ADVICE UNDER LEGAL AID SCHEME 
The extension of the Legal Aid Scheme to cover the giving of 
legal advice will become operative on Monday next, 2nd March. 
Articles on the new Legal Advice Regulations, 1959 (S.I. 1959 
No. 47), appear at pp. 81 and 101, ante. 


DEVELOPMENT PLANS 
PROPOSALS FOR ALTERATIONS OR ADDITIONS SUBMITTED TO 
MINISTER 


Last date for 
objections or 
representations 


Title of plan Districts affected | Date of notice 


County Borough 
of Bolton 


County Borough of Bolton | 28th February, 


2nd January, 
959 959 


County of 
Buckingham 


10th February, 24th March, 
1959 1959 


Linslade Urban District ; Wing 
Rural District 


27th February, 
1959 


County Borough 
of Carlisle 


| County Borough of Carlisle 13th January, 


1959 


26th March, 
1959 


County Borough 
of Gloucester 


County Borough of Gloucester | 4th February, 


1959 
County Borough 4th April, 1959 
of Hastings 


| County Borough of Hastings .. | 14th February, 


1959 


Lancashire 
County Council 


6th March, 
1959 
} 9th April, 1959 


Clitheroe Borough 16th January, 
1959 


Ince-in-Makerfield Urban 
District 


13th February, 
05x 


| 27th December, 9th February, 
1958 | 1959 


Montgor neryshire 


Montgomeryshire County 
County Council | r i 


Council 


2nd March, 
1959 


Norton-Radstock Urban Dis- 
trict; Bathavon, Clutton, | 
Frome and Shepton Mallet 
Rural Districts 


Somerset County 
Council 


13th January, 
1959 


28th February, 
1959 


County Borough 


County Borough of Sunderland 
of Sunderland = | 


12th January, 
1959 | 
| 
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Accordingly, prima facie, each of the orders which applied to 
shops wherein the specified trade or business was carried on 
applied to the premises. The appellants’ argument was that on 
the plain words of s. 1 it became their duty, if those orders applied 
to them, to close the whole of the shop on every day for which 
an order was made. One might have a local authority who made 
orders which covered every day of the week, and that construction 
reduced the whole matter to an absurdity. On the other side, 
the corporation urged that if one read the Act as a whole 
it became clear that one was only fixing a day for the closing of 
a shop in relation to a particular trade being carried on; the true 
construction of the section was to say that if, for example, an order 
provided for the Wednesday closing of a shop wherein a butcher's 
trade was carried on, the appellants would only have to close 
that part of their counters where they ordinarily sold butchers’ 
meat. His lordship was still left in very considerable doubt for 
there was no irresistible inference towards the construction. 
It was merely that that construction was the one which ought 
to be given to produce a logical scheme. But his lordship found 
it unnecessary to come to any conclusion because the same point 
came before the Scottish courts in Patrick Thompson, Ltd. v. 
Somerville {1917} S.C. (J.) 3 and Macdonald v. Groundland 
[1923] S.C. (J.) 28, and they decided that, in cases such as the 
present, the early closing orders just did not apply. Although 
Scottish decisions were not binding on this court, they always 
tried to decide in the same way. Unless this court could come to 
a clear conclusion that the decisions in Scotland were wrong, 
they should be followed, and on that short ground his lordship 
would allow the appeal. 


DoNovaAN, and ASHworTH, JJ., agreed. 


APPEARANCES: L. G. Scarman, Q.C., and Owen Stable (Royds, 
Rawstorne & Co.); R. J. Parker (Sharpe, Pritchard & Co., for 
Town Clerk, Brighton). 

{Reported by Miss C. J. Ettis, Barrister-at-Law] 


’ 
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NEWS 


AMENDMENTS BY MINISTER 


Last dat 


Title of plan Districts affected Date of notice applications to 


sh Court 
County Borough Unsworth 22nd January, 6 weeks from 
of Bury 1959 23rd January, 
1959 
City and County _ 23rd January, 6 weeks from 
of Kingston 1959 23rd January, 
upon Hull 2 1959 
City and County City and County Borough of | 17th February, 6 weeks from 
Borough of Sheffield 1959 17th February, 
Sheffield 1959 


6 weeks from 
Oth January, 


1959 


County Borough _— 23rd December, 
of West Ham 1958 


, 


APPROVAL BY MINISTER 


Last date for applications to 
PI 


Title of plan Date of notice High Court 


Cheshire County | 29th January, 1959 . 6 weeks from 3ist January, 1959 
Council | 
Derbyshire County | 6 weeks from 9th January, 1959 


9th January, 1959 
Council 


A session relating to Atomic Law has been programmed for 


the Nuclear Energy Conference to be held at Stresa, Italy, from 
llth to 14th May. Application forms are obtainable from 


the European Nuclear Energy Agency, 38 Boulevard Suchet, 
Paris, and should be returned to the Federation of British 
Industries, 21 Tothill Street, London, W.1, not later than 
lst March. 


, 
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TRANSHIPMENT OPEN GENERAL LICENCE 


The Board of Trade announce the issue of a Transhipment 
Open General Licence which came into force on 16th February, 
1959. This licence replaces the Open General Licence dated 
Sth January, 1955, and is related to the Export of Goods (Control) 
Order, 1959 (S.I. 1959 No. 161), made on 28th January, 1959. 
It provides that, subject to certain formalities, transhipment in 
the United Kingdom may be effected without individual licence, 
of all goods except arms and ammunition to any destination, and 
strategic goods to all destinations other than the Commonwealth, 
Irish Republic and the United States of America. Copies of the 
licence can be obtained from H.M.S.O., Kingsway, London, W.C.2, 
and Branches, price 4d., by post 6d. Inquiries about the licence 
should be made to Export Licensing Branch, Board of Trade, 
Gavrelle House, Bunhill Row, London, E.C.1. 


The President of The Law Society, Mr. Leslie E. Peppiatt, gave 
a luncheon party on 18th February, at 60 Carey Street, London, 
W.C.2. The guests were: The French Ambassador, Sir Norman 
Brook, Lord Justice Ormerod, Sir Theobald Mathew, Sir John 
Braithwaite, Mr. M. J. Babington Smith, Mr. H. W. Pritchard, 
Mr. K. O. G. Huntley and Sir Thomas Lund, Secretary of The 
Law Society. 


Personal Notes 
Jones has resigned his position as deputy town 
and intends to set up in private practice in 


Mr. H. W. 
clerk at Yeovil, 
North Wales. 

A Barony of the United Kingdom for life has been conferred 
upon The Rt. Hon. Sir Hartley William Shawcross, Kt., Q.C., by 
the name, style and title of Baron Shawcross, of Friston in the 
County of Sussex. 


PRACTICE DIRECTION 


HOUSE OF LORDS—CHANGES IN 
PRACTICE 

Notice is given of the following alterations in the standing 

orders of the House of Lords and in its directions as to procedure :— 


APPEALS TO THE 


1. Zime limit for appeals 

A petition of appeal from an order or final interlocutor made 
or pronounced on or after Ist April, 1959, must be lodged in the 
Parliament Office within three months from the date of the last 
order or interlocutor appealed from. The present time limit of 
six months will still apply to appeals from orders or interlocutors 
made or pronounced before that date. 


2. Reproduction of cases and documents 


In regard to any appeal presented to the House after 1st April, 
1959, parties may print or duplicate any or all of their cases or 
documents as may be agreed between them, in such form and 
style as may be approved by the Clerk of the Parliaments. In 
default of agreement, cases and all documents must be duplicated. 


3. Judgments of the courts below 

If the cause has been reported in a report which is ordinarily 
received in court, copies of the report may be lodged in lieu of 
the reproduction in the appendix of the judgments of the courts 
below in extenso. 


4. Poor person's limit of means 


As from Ist April, 1959, the limit of means to be proved by a 
petitioner in support of a petition for leave to prosecute an 
appeal in forma pauperis will be raised from five pounds (£5) to 
one hundred pounds (£100). 


5. Party and party costs (refresher fees to counsel) 

In regard to any appeal set down for hearing after 1st April, 
1959, the taxing officer may in his discretion allow refresher fees 
to counsel in excess of 10 guineas to a leader and 7 guineas to a 
junior. 

Victor M. R. GoopMan, 
Clerk of the Parliaments. 
19th February, 1959. 


* The Solicitors’ Journal ” 
Friday, February 27, 1959 


Honours and Appointments 

Mr. CoLin CHILD, assistant solicitor in the town clerk’s 
department at Oxford, has been appointed assistant solicitor and 
prosecuting solicitor to the Brighton Corporation. 

Mr. Evan ARTHUR Harris, solicitor, of Shotton, Cheshire, 
has been elected president of the Chester and North Wales Law 
Society. 

The following appointments have been Announced by the 
Colonial Office: Mr. K. A. N. Aarons, Clerk of the Courts, 
Jamaica, to be Kesident Magistrate, Jamaica; Mr. A. R. 
Coois-LARTIGUE, Puisne Judge, Jamaica, to be Senior Puisne 
Judge, Jamaica; Mr. C. H. E. MILLER, Crown Counsel, Federation 
of Nigeria, to be Senior Crown Counsel, Federation of Nigeria ; 
Mr. J. G. F. Scarr, Resident Magistrate, Northern Rhodesia, to be 
Judicial Commissioner, Western Pacific High Commission 
Territories ; Mr. L. M. Tomiinson, Executive Office II, Jamaica, 
to be Legal Clerk, Jamaica; Mr. J. F. CALDWELL to be Chief 
Legal Draughtsman, Jamaica; Mr. A. SEDGWICK to _ be 
Magistrate, Bermuda, and Mr. A. RK. H. THomas to be Magistrate, 
Northern Region of Nigeria. 


OBITUARY 


Mr. S. FREEMAN 

Mr. Samuel Freeman, solicitor, of Halifax, died on 
loth February, aged 84. He was admitted in 1902, and was made 
an honorary life member of the Halifax Incorporated Law 
Society, becoming, later, a governor and president of that 
society. 
A. MILLICHIP 
solicitor, of West Bromwich, 
He was admitted in 1906. 


Mr. A. 


Mr. Arthur Albert Millichip, 
died on 17th February, aged 82. 
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